
United States District Court 
EASTERN DISTRICT OF MISSOURI 

NOTICE OF LAWSUIT AND 
FOR WAIVER OF SERVICE OF SUMMONS 

* * Plaintiff to Complete Gray Area * * 

DUTY TO AVOID UNNECESSARY COSTS OF SERVICE OF SUMMONS 

Rule 4 of the Federal Rules of Civil Procadure requires certain parties to aperate insaving unnecessarycostrdsen4ca of the summms and mmplainL A defendant located in the United States who, after being nofified 
of an a c h  and a*ed by a WinB located in the United States to waive s e w  of surnmms, fails to do so wil be required to bear the cost of such service unless good cause be shown fw its failure to sign and return the 
waiver. 

It is noi good cause for a failure to waive service that a party believes bat the mmplaint is unfounded, or mat the adkm hss been bwght in an unpmper place or in a murt that lacks julisdidion wer the subject matter of 
theadh wover its penon orproperty. A p a r t y w h o w a i v e s ~ o f t h e w r n m o n s r e t a i n s a l l d ~ a n d ~ o n s ( ~ a n y & n g t o t h e ~ u m m ~ n s o r t o t h e ~ o f w r n m s ) ,  and may laterobjecttothejulisdiction 
of h aurt w to the place where the aclim has been bmught 

A defendant who waives s e ~ c a  must wimin the time speafied on the waiver form serve on the plaintitPs atlomqr (orunrepmted plainbff) a response to the mmplaint and must also file a signed copy of the response with 
the murl If the a-a robon 1s not sewed *in t h ~  h e ,  a defaultjwlgmentmay be taken againstmatddmjant Bywaking service. a defendant is a l W  rn timetoanswr, than ifthe summons had x ~ a I I v ~ ,  
when the request for waiver of servica was mdved 
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United States District Court 
EASTERN DISTRICT OF MISSOURI 

NOTICE OF LAWSUIT AND 
FOR WAIVER OF SERVICE OF SUMMONS 

* * Plaintiff to Complete Gray Area * * 
L 

DUTY TO AVOID UNNECESSARY COSTS OF SERVICE OF SUMMONS 

Rule 4 of the Federal Rules of Civil Pmcsdure requires w a i n  parties to cooperate insaving unnecsssarymsb of senim o f b  s u m  and winplaint A defendant locsted in the U n M  States who, afkr being notihed 
of an acbon and asked by a plalm located in the United States to waive snim of s u r n m ,  fails to do so win be required to bear lhe cast d such sewice unless gomi cam be shown fa its failure to sign and mtum the 
waiw. 

It b not good cause for a faihne to waive s&ca that a party believes lhat the canplaint is unfounded, OT that the xiim has been tm@ in an unptoper place a in a murt Mat la& j uMkYh  over the su t+ t  matter of 
t h e a d i o n a o v e r i t s m a ~ .  A p a r t y w h o w a i v e s ~ d ~ e ~ r e t a i ~ a I I ~ a n d ~ ( ~ a n y M n g t o t h e ~ u m s a t o b ~ o f s u m ) , a n d m a y l a t e r o b ] e c t t o t h e j u ~ ~  
o f t h e m r t a l o h ~ w h e r e h a ~ h a s b e e n ~ h l  

A defendant who waives s w h  mst v&in the tkne specif& on the waiver form m e  on the plaintaps attmey [a umqmented pkinW a response to the axyhht and rmSt a h  @a a Mned copy o f h  mpme with 
the cart. If b a -  a m  is notsmedMWn IMs tine, a defauItWamen1 may be taken against that Mendant. Bvwa~na smvka. a defendant is alkmed more time toamher. than ifma summons had m a l b  smd. 
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A 0  440 {Rev. 10193) Summons in a Civl! Actlon 

United States District Court 
YI EASI'ERN DISTRICT OF MISSOURI 

STATE OF MISSOURI, ex rel. 
JEREblIAH W. (JAY) I I X O N .  
Attorney General of  the State of Missouri 

SUMMONS IN A CIVIL CASE 

v. 

DONALD H. RLJMSFELD, ct al. 

AF N M B  

and serve: Catherine T. Hanaway 
U.S. Attomey 
1 l l South 10L St., 20' Floor 
St. touis, Mo 63 102 

TO: (Name and address of defendant) 
and serve: Albexto Gonzales 

Attorney Genaal of the U.S. 
J&z:es H. Bilbray 
Member of the Defense Base Closure and 950 Pennsylvania Ave., NW 

ReaZicrnment Commission. 2521 South Clark St.. Wwhington, DC 20530-0001 
Ste. ZOO 
Arlington, VA 22202 

YOU ARE E R m Y  SUMMONED and-required to serve upon PLAINTIFF'S ASTORNEY (name end sddrass) 

rliReMwI W. (JAY 1 NIXON P. 0. Box 899 
Attorney General of Missorrri Jeffason City, MO 65 102 

PAUL C. WILSON, Missouri Bar No. 40804 
Assistant Attorney General 

DANIEL Y. HALL, Kissouri Bar No. 41663 
Assistant Attorney General 

REX M. B W S I O N ,  Federal Bar No. 10869 
Assistant Attorney Gezeral 

an answer to the complaint which is herewith served upon you, within 
service of this summons upon you, exclusive of the day of servim. If you fall to do so, Judgment by default wit1 be taken 
against you for the relief demanded in the complalrrt. You must also file your answer wlth the Clerk of this Court within a 
reasonable period of time after service. 



A 0  440 (Rev. 10193) Summons In a Civil Actlon 

RETURN OF SERVICE 
DATE 

Service of the Summon8 and Complaint was made by met 
I 

NAME OF SERVER (PRINT) TITLE 

I 

Check one box below to indicate eppmpriate method of service 

l Served personally upon the defendant. Place where served: 

Left copies thereof at the defendant's dweliing house or usual place of abode with a person of suitable age and 
discretion then residing therein. 
Name of person with whom the summons and complaint were leR: 

I ST-FNT OF -ICE FFFS 
TRAVEL SERVICES TOTAL 

r 
DECLARATION OF SERVER 

I declare under penalty o f  perjury under the laws of the United States of America that the foregoing 
informatfan contained in  the Return of Sewlce and Statement of Service Fees is true and correct. 

Executed on 
Oefe Signeture of Server 

Address of Server 

,, Aa to who may serve a summons s e e  Rule 4 af the Federal Ruiea of Civil Procedure. 



IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF MISSOURI 

STATE O F  MISSOURI, ex rel. 
JEREMIAH W. (JAY) NIXON, 
Attorney General of the State of Missouri, 

Plaintiff, 

DONALD H. RUMSFELD, in his official 
capacity as Secretary of Defense of the 
United States; ANTHONY J. PRINCIPI, 
in his official capacity as Chairman of the 
Defense Base Closure and Realignment 
Commission; JAMES H. BILBRAY; 
PHILIP E. COYLE; HAROLD W. 
GEHMAN, JR.; JAMES V. HANSEN; 
JAMES T. HILL; LLOYD W. NEWTON; 
SAMUEL K. SKINNER; and SUE ELLEN 
TURNER, in their official capacity as 
members of the Defense Base Closure and 
Realignment Commission, 

Defendants. 

Civil Action: 

4: 05CV01387 JCH 

COMPLAINT SEEKING A DECLARATORY JUDGMENT 
AS WELL AS A PRELIMINARY AND PERMANENT INJUNCTIONS 

Plaintiff, the State of Missouri, at the relation of Jeremiah W. (Jay) Nixon, 

Attorney General of the State of Missouri, files this Complaint against Donald H. 

R~msfeld, in his official capacity as the Secretary of Defense of the United States; 

Anthony J. Principi, in his official capacity as Chairman of the Defense Base Closure and 

Realignment Commission (the "Commission"); James H. Bilbray; Philip E. Coyle; 

Harold W. Gehrnan, Jr.; James V. Hansen; James T. Hill; Lloyd W. Newton; Samuel K. 



Skinner; and Sue Ellen Turner, in their official capacity as members of the Commission, 

and states as follows: 

Nature of This Action 

1. This action arises out of the attempt by United States Department of 

Defense ("Department") to fbndarnentally change the organization and allotment of the 

Larnbert-St. Louis International Airport Air Guard Station in St. Louis, Missouri. This 

attempted change in organization involves primarily the transfer of all fifteen F- 15 

aircraft of the 13 1 " Fighter Wing of the Missouri Air National Guard (" 13 1 " Fighter 

Wing") to other units outside Missouri, and the elimination of hundreds of military 

positions related thereto. The Defendants attempted to effect this reorganization by using 

the procedures set forth in the Defense Base Closure and Realignment Act of 1990, as 

amended, codified at 10 U.S.C. 5 2687 note ("BRAC Act"). 

2. Defendants' attempt to reorganize the 13 1 " Fighter Wing exceeds that 

which is authorized by the BRAC Act. In addition, Defendants attempted to accomplish 

this reorganization with having sought or obtained the consent or approval of the 

Governor of the State of Missouri, the comrnander-in-chief of the Missouri National 

Guard, as required by federal statutes. Finally, the Department, in reaching its 

recommendation to reorganize the 13 1 Fighter Wing, substantially deviated from the 

criteria set forth the BRAC Act, a violation that the Commission failed in its duty to 

identify and remedy even after presented with overwhelming evidence by state officials 



and officers from the 13 1" Fighter Wing. This issue is still before the commission, but 

may be raised in this Court once the Commission votes are final. 

Parties. Jurisdiction and Venue 

3. The State of Missouri is the Plaintiff in this action. 

4. Jeremiah W. (Jay) Nixon is the duly elected, qualified and acting Attorney 

General of the State of Missouri. 

5 .  Defendant Donald H. Rurnsfeld (the "Secretary") is the Secretary of 

Defense of the United States of America. 

6 Defendant Anthony J. Principi was appointed by the President of the United 

States to be Chairman of the Defense Base Closure and Realignment Commission, and is 

being sued in this proceeding in that official capacity. 

7. Defendants James H. ~ i l b r a ~ ,  Philip E. Coyle, Harold W. Gehman, Jr., 

James V. Hansen, James T. Hill, Lloyd W. Newton, Samuel K. Skinner, and Sue Ellen 

Turner were appointed by the President of the United States to be members Commission, 

are being sued in that official capacity. 

8. This action arises under the "militia clause" of the United States 

Constitution, art. I, sec. 8, cl. 16; the Base Closure Act; 10 U.S.C. 5 18238; and 32 U.S.C. 

$ 104. This Court has jurisdiction over this action based on 28 U.S.C. $ 133 1 because it 

arises under the laws of the United States. 

9. Venue is proper in this judicial district under 28 U.S.C. 5 139l(a)(2), 

because a substantial part of the acts on which this action is based occurred within this 



district and a substantial part of the property that is the subject of the action is situated 

within this judicial district. 

Factual Backeround 

10. On May 13,2005, Secretary Rumsfeld presented the Department of 

Defense Base Closure and Realignment Report ("BRAC Report") to the Commission. 

1 1. The BRAC Report was prepared by the Department pursuant to the BRAC 

Act. 

12. The BRAC Report contains nearly 200 recommendations from the 

Secretary to close or realign military installations within the United States and its 

territories. 

13. The BRAC Report recommends fundamental changes to the organization of 

the Lambert-St. Louis International Airport Air Guard Station in St. Louis, including the 

transfer of all fifteen F- 15 aircraft of the 13 1' Fighter Wing of the Missouri Air National 

Guard to the 57" Fighter Wing at Nellis Air Force Base in Nevada and the 177& Fighter 

Wing at Atlantic City International Airport Guard Station in New Jersey. 

14. This recommendation will certainly cause the loss of hundreds of 

Guardsmen, and an unknown number of civilian jobs at and around the Larnbert-St. Louis 

International Airport Air Guard Station. 

15. The Commission adopted this recommendation by unanimous vote on 

August 26,2005. 



16. The 13 1~ Fighter Wing is an operational flying Air National Guard unit 

located entirely within the State of Missouri. 

1 7. 1049 military positions are allotted to the 13 1" Fighter Wing. 

18. The 13 1" Fighter Wing's strength currently stands at about 99% of the 

authorized positions. 

1 9. 13 1 ' Fighter Wing personnel consist of 358 full-time support personnel 

(270 military technicians and 88 Active Guard and Reserve), 645 traditional (part-time) 

Guard members, and 37 state employees. 

20. The 13 1" Fighter Wing is a && military force. This well-trained and 

mission-ready Fighter Wing is under the command and control of the Governor of 

Missouri, pursuant to Article 4, Section 6 of the Missouri Constitution, and is ready to 

perform active duty missions for the states dealing with homeland security, natural 

disasters and other state missions. 

2 1 .  This Fighter Wing is one of the best and most experienced fighter wings in 

this country. Since September 1 1,200 1, the 13 1 st Fighter Wing has filled 1593 

mobilized/activated positions in direct support of combat operations and homeland 

defense. Many members have volunteered for activation or been involuntarily mobilized 

more than once. 

22. The 13 1" Fighter Wing has been intensely involved in combat operations. 

Since 1996, its deployments have included the following: Operation PROVIDE 

COMFORT, Incirlik AB, Turkey, 1996; Operation NORTHERN WATCH, Incirlik AB, 



Turkey, 1997 and 1998; Operation SOUTHERN WATCH, Prince Sultan, AB, Saudi 

Arabia, 2000; Air Expeditionary Force rotation to Keflavik AB, Iceland, 2002; and 

Operation NOBLE EAGLE, ENDURING FREEDOM and IRAQI FREEDOM, Central 

and Southwest Asia, Turkey, Saudi Arabia, Oman, Germany, Qatar, United Arab 

Emirates, Afghanistan, Kuwait. 

23. The 13 1" Fighter Wing is equipped and capable to go on "Air Sovereignty 

Alert." This means that, if tasked to do so, its pilots, the F-15s, and all necessary 

maintenance and support personnel will be "on status" and can "sit alert" to provide 

protection against civil disturbance, acts of terrorism, or invasion in Missouri, and 

throughout much of central United States. 

24. This protection is essential to Missouri and throughout the Midwest in light 

of Missouri's two major metropolitan areas, two military facilities, one major defense 

contractor, the locks and dams network on the Mississippi River, one nuclear facility, one 

defense arsenal, extensive road system, two major rail heads, and overland nuclear 

shipment routes. This is a target-rich environment and aircraft, on alert and just minutes 

away, could make the difference between success and failure in a future attack. 

25. If the Secretary and the Commission are successfbl in pulling the fifteen 

F- 15s out of the 13 l &  Fighter Wing Missouri's military strength will be substantially 

reduced. Such a reorganization increases the risks to Missourians, and deprives the 

Governor of Missouri of an irreplaceable tool in maintaining homeland security. 



COUNT I 

26, Plaintiff re-alleges paragraphs 1 through 25, above, and incorporate them by 

reference as though hlly set forth herein. 

27. The BRAC Act, which by its very name only applies to bases and not units 

or equipment, authorizes the Secretary to recommend and the Commission to adopt only 

two types of actions: (1) closing a base entirely and disposing of all of the property; or (2) 

closing part of a base, disposing of part of the property, and leaving behind a hnctioning 

military unit. 

28 Recommendations that serve no purpose other than to move aircraft from 

one unit to another - such as the recommendation for the Larnbert Air Guard Station 

adopted by the Commission - are not authored by the BRAC Act. The Commission, in 

adopting this recommendation on August 26,2005, has exceeded its authority under the 

BRAC Act. 

29. The Secretary and the Commission characterize this dismantling of the 13 1'' 

Fighter Wing as a "realignment." The BRAC Act does not authorize the Commission to 

realign a military installation unless there is a "reduction by more than 1000, or by more 

than 50 percent, in the number of civilian personnel authorized to be employed" at that 

installation. 10 U.S.C. Section 2687(a)(2). The recommendation for Lambert Air Guard 

Station, as adopted by the Commission on August 26,2005, does not meet this test. 

30. Rather than focus on reducing the armed forces infrastructure, as it was 

supposed to do, the Commission descended into the micro management of the military, 



directing the disposition of individual aircraft. The BRAC Act does not authorize the 

Commission to transfer an entire complement of aircraft from Missouri to units outside 

Missouri. Congress alone is granted the authority by the Constitution to equip the Armed 

Forces of the United States, and Congress did not delegate this power to the Commission 

through the language of the BRAC Act. BRAC's micro management, therefore, is in 

violation of the BRAC Act. 

COUNT I1 

3 1. Plaintiff re-alleges paragraphs 1 through 30, above, and incorporate them by 

reference as though fully set forth herein. 

32. The 13 lh Fighter Wing is organized as a unit of the Missouri Air National 

Guard (state) and Air Combat Command (federal). Its members receive compensation 

from the United States. 

33 Pursuant to 32 U.S.C. Section 104(c), ". . . no change in the branch, 

organization, or allotment of a unit located entirely within a State may be made without 

the approval of its governor." Under 32 U. S.C. Section 104(f)(l), "unless the President 

consents . . . an organization of the National Guard whose members have received 

compensation from the United States as members of the National Guard may not be 

disbanded." 

34. Pursuant to 10 U.S.C. Section 18328, "a unit of .  . . the Air National Guard 

of the United States may not be relocated or withdrawn under this chapter without the 

consent of the governor of the State . . . ." 



35. The transfer of ail the 13 l& Fighter Wing's F-15 aircraft constitutes, as a 

practical and legal matter, a "change in the branch, organization or allotment of a unit 

located entirely within a State", a "relocat[ion] or withdraw[al]" of a "unit of the . . . Air 

National Guard of the United States," and a "disband[ingJ" of "an organization of the 

National Guard", as those terms are used above. 

36. At no time during the 2005 BRAC process did the Secretary or anyone 

representing the Commission seek or obtain the consent of the Governor of Missouri to 

change the branch, organization or allotment of the 13 lh  Fighter Wing. 

37. At no time during the 2005 BRAC process did the Secretary or anyone 

representing the Cornrnission seek or obtain the consent of the Governor of Missouri or 

his authorized representatives to relocate or withdraw the 13 1& Fighter Wing. 

38. If requested, the Governor of Missouri would not give his approval to 

relocate, withdraw, or change the branch, organization or allotment of the 13 1& Fighter 

Wing. 

39. At no time during the 2005 BRAC process did the Secretary or anyone 

representing the Commission seek or obtain the consent of the President to disband the 

13 1 st Fight Wing. Even should the President forward to Congress a report from the 

Commission that contained a recommendation that would effectively disband the 13 lst 

Fighter Wing, the President's consent cannot be inferred because the President, faced 

with an all-or-nothing proposition, would not have had an unencumbered choice. 



40. In May 2005 and at all times subsequent to the Secretary's transmittal of the 

BRAC Report to the Commission, an overwhelming majority of the 13 1~ Fighter Wing 

was not and currently is not in active federal service. 

COUNT I11 

4 1. Plaintiff re-alleges paragraphs 1 through 40, above, and incorporate them by 

reference as though hlly set forth herein. 

42. Under the provisions of the United States Constitution, authority over the 

military is divided between the federal and state governments. U.S.C.A. Const. Art. 1, 

$8. The guarantee of the Second Amendment, regarding states' right to a well-regulated 

militia, was made for the purpose to assure the continuation and effectiveness of state 

militia. U. S.C.A. Const. Amend 11. 

43. The Secretary's recommendations to realign the 13 1 " Fighter Wing violates 

Art. 1, 58 and Amendment I1 of the United States Constitution by interfering with the 

maintenance and training of the Missouri National Guard, without the approval of the 

Governor of the State of Missouri. 

COUNT IV 

44. Plaintiff re-alleges paragraphs 1 through 43, above, and incorporate them by 

reference as though hlly set forth herein. 

45. Pursuant to 10 U.S.C 8 18235(b)(l), the Secretary of Defense may not 

permit any use or disposition of a facility for a reserve component of the armed forces 



that would interfere with the facilities' use for administering and training the reserve 

components of the armed forces. 

46. The Secretary's proposed realignment of the 13 1" Fighter Wing would 

result in interference with the use of the Lambert-St. Louis International Airport Air 

Guard Station for the training and administering of reserve components of the armed 

forces and is barred by 10 U.S.C. $18235(b)(l). 

RIPENESS FOR JUDICIAL REVIEW 

47. Pursuant to the military base closure and realignment process set forth in 

the BRAC Act, Secretary Rumsfeld has finally and completely hlfilled his reporting 

requirements with respect to the 2005 round of alignments and closures to military 

installations, and no hrther actions are required of the Department before the 

recommendations relating to the 13 1" Fighter Wing take effect. 

48. On August 26,2005, the Commission adopted the Secretary's 

recommendation relating to the 13 1' Fighter Wing, and only the ministerial act of 

delivering its report to the President remains. Now, during the period between adopting 

the recommendation and the deadline for presenting those recommendations to the 

President, is a proper time to challenge the validity of the Secretary's actions, and those 

of the Commission, and to preliminarily and permanently enjoin the Commission from 

including the recommendation relating to the 13 1" Fighter Wing to the President in its 

report. 



RELIEF SOUGHT 

Plaintiff prays that judgment be entered in his favor and against Defendants on 

Counts I, 11,111, and IV, and - if the State prevails on even one of these Counts - that the 

Court grant the following relief: 

A. An Order declaring that any recommendations relating to the 13 1" Fighter 

Wing andor the Air ~ d a r d  Station in St. Louis's Lambert Airport included by the 

Secretary in his BRAC Report are invalid, null and void, and not properly before the 

Commission; gnd 

B. An Order declaring that any recommendation purporting to relate to the 

13 1" Fighter Wing andlor the Air Guard Station in St. Louis's Lambert Airport that were 

adopted by the Commission are invalid, null and void, and cannot properly be included in 

the Bill presented to the President; and 

C. A Preliminary and Permanent Injunction against the Commission and its 

members from including in its Bill, or otherwise delivering to the President, the 



recommendation relating to the 13 1" Fighter Wing andlor the Air Guard Station in St. 

Louis's Lambert Airport . 

Respectfully submitted, 

JEREMIAH W. (JAY) NIXON 
Attorney General of Missouri 

PAUL C. WILSON 
Assistant Attorney General 
Missouri Bar No. 40804 

DANIEL Y. HALL 
Assistant Attorney General 
Missouri Bar Ns, 4 1663 

J&N M. ROODHOUSE 
Assistant Attorney General 
Missouri Bar No. 56413 

REX M. BURLISON 
Assistant Attorney General 
Federal Bar No. 10869 

P.O. Box 899 
Jefferson City, Missouri 65 102 
Phone No. (573) 75 1-885 1 
Fax No. (573) 75 1-7094 

Attorneys for Plaintiff 



United States District Court 
EASTERN DISTRICT OF MISSOURI 

NOTICE OF LAWSUIT AND 
REQUEST FOR WAIVER OF SERVICE OF SUMMONS 

* * Plaintiff to Complete Gray Area * * 

DUTY TO AVOID UNNECESSARY COSTS OF SERVICE OF SUMMONS 

Rule 4 of the Federal Rules of Civil Procadure requires certain parlies to moperate inseving unnecessalycosts ofservice ofthe summons and mpla in t  A defendant located in the United States who, after being notified 
of an acbon and asked by a p4antiff located in the United States to waive wv%s of summons, fails to do so will be required to bear the cost of such service unless good cause be shown for its failure to sign and mum the 
waiver. 

It is not g m l  cause for a faliure to waive w l c a  that a party believes that the mmplaint is unfounded, or that the d o n  has been brought in an unpmper place or in a a r t  that lacks jutisdidion over the subject matter of 
lheadim w o v e r i t s ~ o r ~ .  Apartywhowaiveswicaofthesummnsretainsal l~and~ecfions(extany a t i n g t h e s u m s o r c e o f s u m m n s ) ,  and may laterobjecttothejurisdiction 
of the murt or to the place where me adion has been bought. 

A defendant who waives d m  must within the time speafied on the waiver form serve on the p!ainWs attorney (or unmpsmted plsintm) a response to the mmplaint and must also file a signed copy ofthe response with 
the cwrt If the answer amt ion  is not& wimin th'i tima, a defauitjutgment may betaken against that ddmdant. By waiving sewice, a defendant is albwed m time to answer, than if the s u m m s  had actually sefved, . . . . 
when me request for waiver of service was received. 
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United States District Court 
EASTERN DISTRICT OF MISSOURI 

NOTICE OF LAWSUIT AND 
REQUEST FOR WAIVER OF SERVICE OF SUMMONS 

* * Plaintiff to Complete Gray Area * * I 

D U N  TO AVOID UNNECESSARY COSTS OF SERVICE OF SUMMONS 

Rule 4 of Ihe Federal Rules of Civil Pmcadure requires ceMin parties to cooperate Insaving unneQssarycosts of service ofthe summons and amplaint Adefendant W e d  in the United Slates who, aflerberng roWled 
danacfionandaskedbya~~locatedhhU~Statesto~&cedmmons,tailstodo~~~beraqu'~tobearthecos\d~uch~~Nlce~nl85~gmd~8usebeshownforItsfa1l~rebS~nandm~rnthe 
waiver. 

II is not gmd cause for a failm to waive smb lhat a pariy believes that the mnplaint S mfwnded, a that the adicm has been brought In an unproper place a in a murt that lads j u r i s d ' i  over Ihe sum maller of 
theac6onwoverilspemmapmpwty. A p a r t y w h o w a i v e s & c e o f m e s u r n m o n s r e t a h s a W ~ a n d ~ ~ ~ ( ~ ~ c a p t a n y r e b ~ b t h e m s a b I h e ~ o f ~ ~ m m o n ~ ) , a n d m a y l a t e r ~ e d t o t h e j ~ r i s d i ~  
dhmurtortothepcewheethea&m hasbeenbrought 

Adefendant who waives smb nnst within the time speafied on the waiwfam scwve m wintiffs attorney ( a  unreptesented winhff) a response to the complaint and must also file a signed mpy of the response with 
the& tthe a m w e r a d o n  1s rot& wimh his time, a defaultjudsrnentmay be taken agaksl h4 Matuhf. By waiving sarvice. a defendant is aibwed maem to a n M ,  than ifthe surnms had acluallysewd, 
w h e n t h e r e q i e s t f o r w a i v a r o f ~ w a s ~ .  



United States District Court 
EASTERN DISTRICT OF MISSOURI 
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(Officer or Agent) (Corporation or Association) 
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A 0  440 (Rov. 10193) Summons in a Civil Action 

United States District Court 
'Cr EASTERN DISTRICT OF MSSOURI 

STATE OF MISSOURI, ex rel. 
JEREMLVY W. (JAY) NIXON, 
Attorney General of the State of Missouri 

SUMMONS IN A CIVIL CASE 

v. 

WNASD H. RUMSFELD, et al. 

CASE NUMBER: 

and serve: Catherine T. Hanaway 
U.S. Attorney 
1 11  South 10" St, 20''' Floor 
St. Louis. Mo 63 102 

TO : (Name and address of defendant) 
and serve: 

Philip E. Coyle 
Member of the Defense Base Closure and 
Realignment Connission 
2521 S. Clark St. 
Arlington, VA 22202 

Alberto Gonzales 
Attorney h e r a t  of the U.S. 
950 Pennsylvania Ave., NW 
Washington, DC 20530-0001 

YOU ARE HEREBY SUMMONED and required to serve upon PLAlNTlFPS ATTORNEY (name and address) 

JERXKUH W. (JAY) NIXON 
Attorney General of Missouri 

P. 0. Box 899 
PAUL C .  WILSON, Missouri Bar No. 40804 Jefferson City, MO 65102 
Assistant Attorney General 

DANIEL Y. HALL, Missouri Bar No. 41663 
Assistant Attorney General 

REX M. BURTISION, Federai Bar No. 10869 
Assistant Attorney General 

an answer to the complaint which is herewith served upon you, within 6 daysafter 
service of this summons upon you, exclusive of the day of service. If you faif to do so, judgment by default will be taken 
against you for the relief demanded in the complaint. You must also file your answer with the Clerk of this Court within a 
reasonabte period of time after service. 



IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF MISSOURI 

STATE OF MISSOURI, ex rel. 
JEREMIAH W. (JAY) NIXON, 
Attorney General of the State of Missouri, 

Plaintiff, 

DONALD H. RUMSFELD, in his official 
capacity as Secretary of Defense of the 
United States; ANTHONY J. PRINCIPI, 
in his official capacity as Chairman of the 
Defense Base Closure and Realignment 
Commission; JAMES H. BILBRAY; 
PHILIP E. COYLE; HAROLD W. 
GEHMAN, JR.; JAMES V. HANSEN; 
JAMES T. HILL; LLOYD W. NEWTON; 
SAMUEL K. SKINNER; and SUE ELLEN 
TURNER, in their official capacity as 
members of the Defense Base Closure and 'w Realignment Commission, 

Defendants. 

Civil Action: 

4: 05CV01387 JCH 

COMPLAINT SEEKING A DECLARATORY JUDGMENT 
AS WELL AS A PRELIMINARY AND PERMANENT INJUNCTIONS 

Plaintiff, the State of Missouri, at the relation of Jeremiah W. (Jay) Nixon, 

Attorney General of the State of Missouri, files this Complaint against Donald H. 

Rumsfeld, in his official capacity as the Secretary of Defense of the United States; 

Anthony J. Principi, in his official capacity as Chairman of the Defense Base Closure and 

Realignment Commission (the "Commission"); James H. Bilbray; Philip E. Coyle; 

Harold W. Gehman, Jr.; James V. Hansen; James T. Hill; Lloyd W. Newton; Samuel K. 



Skinner; and Sue Ellen Turner, in their official capacity as members of the Commission, 

and states as follows: 

Nature of This Action 

1. This action arises out of the attempt by United States Department of 

Defense ("Department") to fundamentally change the organization and allotment of the 

Lambert-St. Louis International Airport Air Guard Station in St. Louis, Missouri. This 

attempted change in organization involves primarily the transfer of all fifteen F- 15 

aircraft of the 13 1" Fighter Wing of the Missouri Air National Guard (" 13 1" Fighter 

Wing") to other units outside Missouri, and the elimination of hundreds of military 

positions related thereto. The Defendants attempted to effect this reorganization by using 

tlie procedures set forth in the Defense Base Closure and Realignment Act of 1990, as 

'W amended, codified at 10 U.S.C. 5 2687 note ("BRAC Act"). 

2 .  Defendants' attempt to reorganize the 13 1" Fighter Wing exceeds that 

which is authorized by the BRAC Act. In addition, Defendants attempted to accomplish 

this reorganization with having sought or obtained the consent or approval of the 

Governor of the State of Missouri, the commander-in-chief of the Missouri National 

Guard, as required by federal statutes. Finally, the Department, in reaching its 

recommendation to reorganize the 13 1" Fighter Wing, substantially deviated from the 

criteria set forth the BRAC Act, a violation that the Commission failed in its duty to 

identify and remedy even after presented with overwhelming evidence by state officials 



and officers from the 13 1" Fighter Wing. This issue is still before the Commission, but 

\I may be raised in this Court once the Commission votes are final. 

Parties. Jurisdiction and Venue 

3. The State of Missouri is the Plaintiff in this action. 

4. Jeremiah W. (Jay) Nixon is the duly elected, qualified and acting Attorney 

General of the State of Missouri. 

5 .  Defendant Donald H. Rurnsfeld (the "Secretary") is the Secretary of 

Defense of the United States of America. 

6 Defendant Anthony J. Principi was appointed by the President of the United 

States to be Chairman of the Defense Base Closure and Realignment Commission, and is 

being sued in this proceeding in that official capacity. 

w 7. Defendants James H. ~ i l l i r a ~ ,  Philip E. Coyle, Harold W. Gehman, Jr., 

James V. Hansen, James T. Hill, Lloyd W. Newton, Samuel K. Skinner, and Sue Ellen 

Turner were appointed by the President of the United States to be members Commission, 

are being sued in that official capacity. 

8. This action arises under the "militia clause" of the United States 

Constitution, art. I, sec. 8, cl. 16; the Base Closure Act; 10 U.S.C. 8 18238; and 32 U.S.C. 

8 104. This Court has jurisdiction over this action based on 28 U.S.C. 8 133 1 because it 

arises under the laws of the United States. 

9. Venue is proper in this judicial district under 28 U.S.C. §1391(a)(2), 

because a substantial part of the acts on which this action is based occurred within this 



district and a substantial part of the property that is the subject of the action is situated 

within this judicial district. 

Factual Backmound 

10. On May 13,2005, Secretary Rumsfeld presented the Department of 

Defense Base Closure and Realignment Report ("BRAC Report") to the Commission. 

1 1. The BRAC Report was prepared by the Department pursuant to the BRAC 

Act. 

12. The BRAC Report contains nearly 200 recommendations from the 

Secretary to close or realign military installations within the United States and its 

territories. 

13. The BRAC Report recommends fundamental changes to the organization of 

the Lambert-St. Louis International Airport Air Guard Station in St. Louis, including the 

transfer of all fifteen F- 15 aircraft of the 13 la Fighter Wing of the Missouri Air National 

Guard to the 57tb Fighter Wing at Nellis Air Force Base in Nevada and the 177& Fighter 

Wing at Atlantic City International Airport Guard Station in New Jersey. 

14. This recommendation will certainly cause the loss of hundreds of 

Guardsmen, and an unknown number of civilian jobs at and around the Larnbert-St. Louis 

International Airport Air Guard Station. 

15. The Commission adopted this recommendation by unanimous vote on 

August 26,2005. 



16. The 13 lth Fighter Wing is an operational flying Air National Guard unit 

located entirely within the State of Missouri. 

17. 1049 military positions are allotted to the 13 1" Fighter Wing. 

18. The 13 lth Fighter Wing's strength currently stands at about 99% of the 

authorized positions. 

19. 13 lth Fighter Wing personnel consist of 358 full-time support personnel 

(270 military technicians and 88 Active Guard and Reserve), 645 traditional (part-time) 

Guard members, and 37 state employees. 

20. The 13 1' Fighter Wing is a military force. This well-trained and 

rnission-ready Fighter Wing is under the command and control of the Governor of 

Missouri, pursuant to Article 4, Section 6 of the Missouri Constitution, and is ready to 

w perform active duty missions for the states dealing with homeland security, natural 

disasters and other state missions. 

2 1. This Fighter Wing is one of the best and most experienced fighter wings in 

this country. Since September 1 1,200 1, the 13 1 st Fighter Wing has filled 1 593 

mobilized/activated positions in direct support of combat operations and homeland 

defense. Many members have volunteered for activation or been involuntarily mobilized 

more than once. 

22. The 13 lth Fighter Wing has been intensely involved in combat operations. 

Since 1996, its deployments have included the following: Operation PROVIDE 

COMFORT, Incirlik AE3, Turkey, 1996; Operation NORTHERN WATCH, Incirlik AE3, 



Turkey, 1997 and 1998; Operation SOUTHERN WATCH, Prince Sultan, AB, Saudi 

w Arabia, 2000; Air Expeditionary Force rotation to Keflavik AB, Iceland, 2002; and 

Operation NOBLE EAGLE, ENDURING FREEDOM and IRAQI FREEDOM, Central 

and Southwest Asia, Turkey, Saudi Arabia, Oman, Germany, Qatar, United Arab 

Emirates, Afghanistan, Kuwait. 

23. The 13 1" Fighter Wing is equipped and capable to go on "Air Sovereignty 

Alert." This means that, if tasked to do so, its pilots, the F-15s, and all necessary 

maintenance and support personnel will be "on status" and can "sit alert" to provide 

protection against civil disturbance, acts of terrorism, or invasion in Missouri, and 

tl~oughout much of central United States. 

24. This protection is essential to Missouri and throughout the Midwest in light - of Missouri's two major metropolitan areas, two military facilities, one major defense 

contractor, the locks and dams network on the Mississippi River, one nuclear facility, one 

defense arsenal, extensive road system, two major rail heads, and overland nuclear 

slzipment routes. This is a target-rich environment and aircraft, on alert and just minutes 

away, could make the difference between success and failure in a fiture attack. 

25.  If the Secretary and the Commission are successll in pulling the fifteen 

F- 15s out of the 13 1 th Fighter Wing Missouri's military strength will be substantially 

reduced. Such a reorganization increases the risks to Missourians, and deprives the 

Governor of Missouri of an irreplaceable tool in maintaining homeland security. 



COUNT I 

mP 26. Plaintiff re-alleges paragraphs 1 through 25, above, and incorporate them by 

reference as though hlly set forth herein. 

27. The BRAC Act, which by its very name only applies to bases and not units 

or equipment, authorizes the Secretary to recommend and the Commission to adopt only 

two types of actions: (1) closing a base entirely and disposing of all of the property; or (2) 

closing part of a base, disposing of part of the property, and leaving behind a functioning 

military unit. 

28 Recommendations that serve no purpose other than to move aircraft from 

one unit to another - such as the recommendation for the Lambert Air Guard Station 

adopted by the Commission - are not authored by the BRAC Act. The Commission, in 

w adopting this recommendation on August 26,2005, has exceeded its authority under the 

BRAC Act. 

29. The Secretary and the Commission characterize this dismantling of the 13 lst 

Fighter Wing as a "realignment." The BRAC Act does not authorize the Commission to 

realign a military installation unless there is a "reduction by more than 1000, or by more 

than 50 percent, in the number of civilian personnel authorized to be employed" at that 

installation. 10 U.S.C. Section 2687(a)(2). The recommendation for Lambert Air Guard 

Station, as adopted by the Commission on August 26,2005, does not meet this test. 

30. Rather than focus on reducing the armed forces infrastructure, as it was 

supposed to do, the Commission descended into the micro management of the military, 



directing the disposition of individual aircraft. The BRAC Act does not authorize the 

Commission to transfer an entire complement of aircraft from Missouri to units outside 

Missouri. Congress alone is granted the authority by the Constitution to equip the Armed 

Forces of the United States, and Congress did not delegate th~s  power to the Commission 

through the language of the BRAC Act. BRAC's micro management, therefore, is in 

violation of the BRAC Act. 

COUNT I1 

3 1. Plaintiff re-alleges paragraphs 1 through 30, above, and incorporate them by 

reference as though filly set forth herein. 

32. The 13 lth Fighter Wing is organized as a unit of the Missouri Air National 

Guard (state) and Air Combat Command (federal). Its members receive compensation 

w from the United States. 

33 Pursuant to 32 U.S.C. Section 104(c), ". . . no change in the branch, 

organization, or allotment of a unit located entirely within a State may be made without 

the approval of its governor." Under 32 U.S.C. Section 104(f)(l), "unless the President 

consents . . . an organization of the National Guard whose members have received 

compensation from the United States as members of the National Guard may not be 

disbanded." 

34. Pursuant to 10 U.S .C. Section 18328, "a unit of .  . . the Air National Guard 

of the United States may not be relocated or withdrawn under this chapter without the 

consent of the governor of the State . . . ." 



35. The transfer of all the 13 lh Fighter Wing's F-15 aircraft constitutes, as a 

practical and legal matter, a "change in the branch, organization or allotment of a unit 

located entirely within a State", a "relocat[ion] or withdraw[alIv of a "unit of the . . . Air 

National Guard of the United States," and a "disband[ing]" of "an organization of the 

National Guard", as those terms are used above. 

36. At no time during the 2005 BRAC process did the Secretary or anyone 

representing the Commission seek or obtain the consent of the Governor of Missouri to 

change the branch, organization or allotment of the 13 lh  Fighter Wing. 

37. At no time during the 2005 BRAC process did the Secretary or anyone 

representing the Commission seek or obtain the consent of the Governor of Missouri or 

his authorized representatives to relocate or withdraw the 13 lh  Fighter Wing. 

38. If requested, the Governor of Missouri would not give his approval to 

relocate, withdraw, or change the branch, organization or allotment of the 13 Fighter 

Wing. 

39. At no time during the 2005 BRAC process did the Secretary or anyone 

representing the Commission seek or obtain the consent of the President to disband the 

13 1" Fight Wing. Even should the President forward to Congress a report from the 

Commission that contained a recommendation that would effectively disband the 13 lst 

Fighter Wing, the President's consent cannot be inferred because the President, faced 

with an all-or-nothing proposition, would not have had an unencumbered choice. 



40. In May 2005 and at all times subsequent to the Secretary's transmittal of the 

w BRAC Report to the Commission, an overwhelming majority of the 13 lm Fighter Wing 

was not and currently is not in active federal service. 

COUNT 111 

4 1. Plaintiff re-alleges paragraphs 1 through 40, above, and incorporate them by 

reference as though fully set forth herein. 

42. Under the provisions of the United States Constitution, authority over the 

military is divided between the federal and state governments. U.S.C.A. Const. Art. 1, 

$8. The guarantee of the Second Amendment, regarding states' right to a well-regulated 

militia, was made for the purpose to assure the continuation and effectiveness of state 

militia. U.S.C.A. Const. Amend 11. 

w 43. The Secretary's recommendations to realign the 13 1 " Fighter Wing violates 

Art. 1, $8 and Amendment I1 of the United States Constitution by interfering with the 

maintenance and training of the Missouri National Guard, without the approval of the 

Governor of the State of Missouri. 

COUNT IV 

44. Plaintiff re-alleges paragraphs 1 through 43, above, and incorporate them by 

reference as though filly set forth herein. 

45. Pursuant to 10 U.S.C § 18235(b)(1), the Secretary of Defense may not 

permit any use or disposition of a facility for a reserve component of the armed forces 



that would interfere with the facilities' use for administering and training the reserve 

(V components of the armed forces. 

46. The Secretary's proposed realignment of the 13 1" Fighter Wing would 

result in interference with the use of the Larnbert-St. Louis International Airport Air 

Guard Station for the training and administering of reserve components of the armed 

forces and is barred by 10 U.S.C. 8 18235(b)(l). 

RIPENESS FOR JUDICIAL REVIEW 

47. Pursuant to the military base closure and realignment process set forth in 

the BRAC Act, Secretary Rumsfeld has finally and completely hlfilled his reporting 

requirements with respect to the 2005 round of alignments and closures to military 

installations, and no further actions are required of the Department before the 

w recommendations relating to the 13 1' Fighter Wing take effect. 

48. On August 26,2005, the Commission adopted the Secretary's 

recommendation relating to the 13 1' Fighter Wing, and only the ministerial act of 

delivering its report to the President remains. Now, during the period between adopting 

the recommendation and the deadline for presenting those recommendations to the 

President, is a proper time to challenge the validity of the Secretary's actions, and those 

of the Commission, and to preliminarily and permanently enjoin the Commission from 

including the recommendation relating to the 13 1" Fighter Wing to the President in its 

report. 



RELIEF SOUGHT 

v Plaintiff prays that judgment be entered in his favor and against Defendants on 

Counts I, 11,111, and IV, and - if the State prevails on even one of these Counts - that the 

Court grant the following relief: 

A. An Order declaring that any recommendations relating to the 13 1 Fighter 

\Iring andlor the Air Guard Station in St. Louis's Lambert Airport included by the 

Secretary in his BRAC Report are invalid, null and void, and not properly before the 

Commission; and 

B. An Order declaring that any recommendation purporting to relate to the 

13 1" Fighter Wing andlor the Air Guard Station in St. Louis's Lambert Airport that were 

adopted by the Commission are invalid, null and void, and cannot properly be included in 

the Bill presented to the President; and 

C. A Preliminary and Permanent Injunction against the Commission and its 

members from including in its Bill, or otherwise delivering to the President, the 



recommendation relating to the 13 1' Fighter Wing andlor the Air Guard Station in St. 

Louis's Lambert Airport . 

Respectfully submitted, 

JEREMIAH W. (JAY) NIXON 
Attorney General of Missouri 

PAUL C. WILSON 
Assistant Attorney General 
Missouri Bar No. 40804 

DANIEL Y. HALL 
Assistant Attorney General 
Missouri Bar N h  4 1663 

J@HN M. ROODHOUSE 
Assistant Attorney General 
Missouri Bar No. 56413 

REX M. BURLISON 
Assistant Attorney General 
Federal Bar No. 10869 

P.O. Box 899 
Jefferson City, Missouri 65 102 
Phone No. (573) 75 1-885 1 
Fax No. (573) 75 1-7094 

Attorneys for Plaintiff 



United States District Court 
EASTERN DISTRICT OF MISSOURI 

NOTICE OF LAWSUIT AND 
FOR WAIVER OF SERVICE OF SUMMONS 

I * * Plaintiff to Com~lete Grav Area * * I 

DUTY TO AVOID UNNECESSARY COSTS OF SERVICE OF SUMMONS 

Rule 4 of the Federal Rules of Civil Pmcedure requires mrtain parties to mperate insaving unneassary ccsts of service of the summons and amplaint Adefendant located in the United States who, after being nowed 
of an action and asked by a p la in l  located in the United States to waive service of summons, fails to do so will be required to bear the mst of such selvim unless gmd cause be shown fw its failure to sign and mtum the 
waive- 

n is not good cause for a failure to waive setvia that a party behieves that the amplaint is unfounded, or that the action has been brwght in an unproper plam or in a muri that lacks jurisdidion over the subject matter of 
the adon or overits person orpqmly,  Apartywhowaives service o f t h e s u m s  retains all defensesand ~ o n s ( e x t  any t i n  t o e  s u m s  o r t o e i m   US) and M y  latWobjedtothej~risdkti~n 
of the mud w to the plam whem the action has been brwght 

Adefendant who waives servica must within the time s @ f W  on me waiver form serve on me plaintiffs abrney (or unrepresented plainw a response to the amplaint and must also file a signed mpy of the response with 
the mutt If the amwera mtion is not servadwithin this time. a defauitjudgmant may be taken against mat defendant. By waiving service, a defendant is allowed more time toanswer, than t h e  summons had Wal l y  sarved, 
when the reauest f w w a k  dservim was received. 



United States District Court 
EASTERN DISTRICT OF MISSOURI 

WAIVER OF SERVICE OF SUMMONS 

DEFENDANT'S ACKNOWLEDGMENT OF WAIVER OF SERVICE 

Date Print name 

Signature 

as of 
(Officer or Agent) (Corporation or Association) 

Address 

City, State, Zip Code 

- Page 2- 



United States District Court 
EASTERN DISTRICT OF MISSOURI 

NOTICE OF LAWSUIT AND 
FOR WAIVER OF SERVICE OF SUMMONS 

* * Plaintiff to Complete Gray Area * * 
r 

DUTY TO AVOID UNNECESSARY COSTS OF SERVICE OF SUMMONS 

Rule 4 of the Federal Rules of C i i  Pmcedure requires certain parties to moprate insaving u n m r y  msts dser,im ofthe s u m  and mmpiaint Addendant located in the U W  States. who, afler being n o w  
d an action and asked by a plaintiff located in the United States to waive ser4-a of s u m m ,  fails to do so will be requhed to bear the mst dwct, s e h  unless good cause be shorm fa its failure to sign and return the 
waiver 

It is not good cause fa a failure to waive ser4-a that a p a  W the l a i n  is unfounded, a mat the acbon has been brought in an unproper place or in a wrt that lades j u l s d ' i  over the SUW mat& of 
theactionoroverits~apmperty. A p a r t y w h o w a i v e s ~ d I h e s u m m n s r e t a i n s ~  may laterobjedtothejurisdiction 
d I h e m u r t c x t o t h e p b c e ~ t h e ~ h a s b e e n b r w g h t .  

Addendant who waives service must within the time spedbd on the waiverfm sarve on the pbintifPs adwney (or unrepesented piainbff) a respwe to the mrnplaint and must also file a signed mpy ofthe rssponse with 
(he court If the answer a m o h  is not servad M i n  this 6me. a defaun judgment may be taken against that de- By waiving service, a defendant is a l M  mre thne to answer, than if the sunu~hs had zdualty &, 
when the request for waiver of swim was re@&. 



United States District Court 
EASTERN DISTRICT OF MISSOURI 

WAIVER OF SERVICE OF SUMMONS 

DEFENDANT'S ACKNOWLEDGMENT OF WAIVER OF SERVICE 

Date Print name 

Signature 

as of 
(Officer or Agent) (Corporation or Association) 

Address 

City, State, Zip Code 

- Page 2- 



A 0  440 (Rev. 10103) Summons in a Clvll Action 

United States District Court 
EASTERN DISTRICT OF MISSOURI 

STATE OF MISSOURI, ex rel. 
JErlEMWI W. (JAY) NIXON, 
A t t o m y  G e x e r a l  of the State of Missouri 

SUMMONS A CfVJL CASE 

v. 

DOXALD Xi. RUMSFELD, e t  a1 . 
CASE NUMBER: 

and serve: 

TO: (Name and address of defendant) 
and serve: 

Harold W. Gehman, Jr. 
Mmber of the Defense Base Closure and 
Rea1igm.er.t Commission, 2521 South Clark St 
Ste. 600 
Arlington, VA 22202 

Catherine T. Hanaway 
U.S. Attorney 
11 1 south 10'" St., 20* Floor 
St Louis, MO 63102 

Albert0 Gonzales 
Attorney G a t e d  of the U.S. 
950 Pennsylvania Ave., NW 

, Washington, IX: 20530-0001 

YOU ARE HEREBY SUMMONED and reaulred to serve uoon PLAINTIFF'S ATTORNEY (name and address) 

J m W  W. (JAY) NIXON 
Attorney Senexal of Missouri 

PAUL C .  WLSOK, Wissouri Bar No. 40804 
Assistant Attorney Genaral 

DANIEL Y. HALL, Miasouri Bar No. 41663 
Assistant Attorney General 

REX M. BURLSION, Federal Bar No. 10869 
Assistant Attorney General 

P. 0. Box 899 
Jefferson City, MO 65102 

an answer to the complaint which is herewith served upon you, within @ days after 
service of this summons upon you, exclusive of the day of servtce. If you fail to do so, judgment by default will be taken 
against you for the relief demanded in the complaint. You must also file your answer with the Clerk of this Court within a 
reasonable period of time after servlce. 



A0 440 (Rev. 10193) Summons in a Civil Action 

RETURN OF SERVICE 
I OAT€ 

Service of the Summons and Complaint was made by met 
I - .  - 

I 
NAME OF SERVER (PRINT) TITLE w 

Check one box below to lndlcate approprlete method of service 

l Served personally upon the defendant. Place where served: 

I Left copies thereof at the defendant's dwelilng house or usual place of abode with a person of suitable age and 
ciiscretloo then residing therein. 
Name of person with whom the summons and complaint were left: 

STATEMFNT OF SERVICE FEES 
SERVICES TOTAL 

DECUR4TfON OF SERVER 

I declare under penalty of perjury under the laws of the United States of America that the foregoing 

information contained in the Return of Service and Statement of Service Fees is true and corrcct. 

Exocutod on 
Date Signature of Sower 

As to who may serve a summons see Rule 4 of the Federal Rules of Clvil Prowdurs. 



IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF MISSOURI 

V 
STATE OF MISSOURI, ex rel. 
JEREMIAH W. (JAY) NIXON, 
Attorney General of the State of Missouri, 

Plaintiff, 

DONALD H. RUMSFELD, in his official 
capacity as Secretary of Defense of the 
United States; ANTHONY J. PRINCIPI, 
in his official capacity as Chairman of the 
Defense Base Closure and Realignment 
Commission; JAMES H. BILBRAY; 
PHILIP E. COYLE; HAROLD W. 
GEHMAN, JR.; JAMES V. HANSEN; 
J.4MES T. HILL; LLOYD W. NEWTON; 
SAMUEL K. SKINNER; and SUE ELLEN 
TURNER, in their official capacity as 

1 
1 Civil Action: 
) 
1 4: 05CV01387 JCH 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 

members of the Defense  as^ closure and ) 
Realignment Commission, 1 

1 
Defendants. 1 

COMPLAINT SEEKING A DECLARATORY JUDGMENT 
AS WELL AS A PRELIMINARY AND PERMANENT INJUNCTIONS 

Plaintiff, the State of Missouri, at the relation of Jeremiah W. (Jay) Nixon, 

Attorney General of the State of Missouri, files this Complaint against Donald H. 

Rumsfeld, in his official capacity as the Secretary of Defense of the United States; 

Anthony J. Principi, in his official capacity as Chairman of the Defense Base Closure and 

Realignment Commission (the "Commission"); James H. Bilbray; Philip E. Coyle; 

Harold W. Gehman, Jr.; James V. Hansen; James T. Hill; Lloyd W. Newton; Samuel K. 



Skinner; and Sue Ellen Turner, in their official capacity as members of the Commission, 

W and states as follows: 

Nature of This Action 

1 .  This action arises out of the attempt by United States Department of 

Defense ("Department") to hdarnentally change the organization and allotment of the 

Lambert-St. Louis International Airport Air Guard Station in St. Louis, Missouri. This 

attempted change in organization involves primarily the transfer of all fifteen F- 15 

aircraft of the 13 1" Fighter Wing of the Missouri Air National Guard (" 13 1" Fighter 

Wing") to other units outside Missouri, and the elimination of hundreds of military 

positions related thereto. The Defendants attempted to effect this reorganization by using 

the procedures set forth in the Defense Base Closure and Realignment Act of 1990, as 

amended, codified at 10 U.S.C. 5 2687 note ("BRAC Act"). 

2. Defendants' attempt to reorganize the 1 3 1 " Fighter Wing exceeds that 

which is authorized by the BRAC Act. In addition, Defendants attempted to accomplish 

this reorganization with having sought or obtained the consent or approval of the 

Governor of the State of Missouri, the commander-in-chief of the Missouri National 

Guard, as required by federal statutes. Finally, the Department, in reaching its 

recommendation to reorganize the 13 1" Fighter Wing, substantially deviated from the 

criteria set forth the BRAC Act, a violation that the Commission failed in its duty to 

identify and remedy even after presented with overwhelming evidence by state officials 



and officers from the 13 1 st Fighter Wing. This issue is still before the Commission, but 

may be raised in this Court once the Commission votes are final. 

Parties. Jurisdiction and Venue 

3. The State of Missouri is the Plaintiff in this action. 

4. Jeremiah W. (Jay) Nixon is the duly elected, qualified and acting Attorney 

General of the State of Missouri. 

5.  Defendant Donald H. Rumsfeld (the "Secretary") is the Secretary of 

Defense of the United States of America. 

6 Defendant Anthony J. Principi was appointed by the President of the United 

States to be Chairman of the Defense Base Closure and Realignment Commission, and is 

being sued in this proceeding in that official capacity. 

w 7. Defendants James H. Bilbray, Philip E. Coyle, Harold W. Gehman, Jr., 

James V. Hansen, James T. Hill, Lloyd W. Newton, Samuel K. Skinner, and Sue Ellen 

Turner were appointed by the President of the United States to be members Commission, 

are being sued in that official capacity. 

8. This action arises under the "militia clause" of the United States 

Constitution, art. I, sec. 8, cl. 16; the Base Closure Act; 10 U.S.C. f j  18238; and 32 U.S.C. 

f j  104. This Court has jurisdiction over this action based on 28 U.S.C. f j  1331 because it 

arises under the laws of the United States. 

9. Venue is proper in this judicial district under 28 U.S.C. fj1391(a)(2), 

because a substantial part of the acts on which this action is based occurred within this 



district and a substantial part of the property that is the subject of the action is situated 

w within this judicial district. 

Factual Backmound 

10. On May 13,2005, Secretary Rumsfeld presented the Department of 

Defense Base Closure and Realignment Report ("BRAC Report") to the Commission. 

1 1. The BRAC Report was prepared by the Department pursuant to the BRAC 

Act. 

12. The BRAC Report contains nearly 200 recommendations from the 

Secretary to close or realign military installations within the United States and its 

territories. 

13. The BRAC Report recommends fundamental changes to the organization of 

w the Lambert-St. Louis International Airport Air Guard Station in St. Louis, including the 

transfer of all fifteen F- 15 aircraft of the 13 la Fighter Wing of the Missouri Air National 

Guard to the 57th Fighter Wing at Nellis Air Force Base in Nevada and the 1 7 p  Fighter 

Wing at Atlantic City International Airport Guard Station in New Jersey. 

14. This recommendation will certainly cause the loss of hundreds of 

Guardsmen, and an unknown number of civilian jobs at and around the Larnbert-St. Louis 

International Airport Air Guard Station. 

15. The Commission adopted this recommendation by unanimous vote on 

August 26,2005. 



16. The 13 1" Fighter Wing is an operational flying Air National Guard unit 

'w located entirely within the State of Missouri. 

17. 1049 military positions are allotted to the 13 1" Fighter Wing. 

18. The 13 1" Fighter Wing's strength currently stands at about 99% of the 

authorized positions. 

19. 13 1" Fighter Wing personnel consist of 3 58 full-time support personnel 

(270 military technicians and 88 Active Guard and Reserve), 645 traditional (part-time) 

Guard members, and 37 state employees. 

20. The 13 1" Fighter Wing is a state military force. This well-trained and 

mission-ready Fighter Wing is under the command and control of the Governor of 

Missouri, pursuant to Article 4, Section 6 of the Missouri Constitution, and is ready to 

perform active duty missions for the states dealing with homeland security, natural 

disasters and other state missions. 

2 1. This Fighter Wing is one of the best and most experienced fighter wings in 

this country. Since September 1 1,200 1, the 13 1 st Fighter Wing has filled 1593 

mobilized/activated positions in direct support of combat operations and homeland 

defense. Many members have volunteered for activation or been involuntarily mobilized 

more than once. 

22. The 13 lth Fighter Wing has been intensely involved in combat operations. 

Since 1996, its deployments have included the following: Operation PROVIDE 

COMFORT, Incirlik AB, Turkey, 1996; Operation NORTHERN WATCH, Incirlik AB, 



Turkey, 1997 and 1998; Operation SOUTHERN WATCH, Prince Sultan, AB, Saudi 

Arabia, 2000; Air Expeditionary Force rotation to Keflavik AB, Iceland, 2002; and 

Operation NOBLE EAGLE, ENDURING FREEDOM and IRAQI FREEDOM, Central 

and Southwest Asia, Turkey, Saudi Arabia, Oman, Germany, Qatar, United Arab 

Emirates, Afghanistan, Kuwait. 

23. The 13 1" Fighter Wing is equipped and capable to go on "Air Sovereignty 

Alert." This means that, if tasked to do so, its pilots, the F-15s, and all necessary 

maintenance and support personnel will be "on status" and can "sit alert" to provide 

protection against civil disturbance, acts of terrorism, or invasion in Missouri, and 

throughout much of central United States. 

24. This protection is essential to Missouri and throughout the Midwest in light - of Missouri's two major metropolitan areas, two military facilities, one major defense 

contractor, the locks and dams network on the Mississippi River, one nuclear facility, one 

defense arsenal, extensive road system, two major rail heads, and overland nuclear 

shipment routes. This is a target-rich environment and aircraft, on alert and just minutes 

away, could make the difference between success and failure in a future attack. 

25. If the Secretary and the Commission are successfU1 in pulling the fifteen 

F- 15s out of the 13 1~ Fighter Wing Missouri's military strength will be substantially 

reduced. Such a reorganization increases the risks to Missourians, and deprives the 

Governor of Missouri of an irreplaceable tool in maintaining homeland security. 



COUNT I 

'w 26. Plaintiff re-alleges paragraphs 1 through 25, above, and incorporate them by 

reference as though Mly set forth herein. 

27. The BRAC Act, which by its very name only applies to bases and not units 

or equipment, authorizes the Secretary to recommend and the Commission to adopt only 

two types of actions: (1) closing a base entirely and disposing of all of the property; or (2) 

closing part of a base, disposing of part of the property, and leaving behind a functioning 

military unit. 

28 Recommendations that serve no purpose other than to move aircraft from 

one unit to another - such as the recommendation for the Lambert Air Guard Station 

adopted by the Commission - are not authored by the BRAC Act. The Commission, in 

w adopting this recommendation on August 26,2005, has exceeded its authority under the 

BRAC Act. 

29. The Secretary and the Commission characterize this dismantling of the 13 lst 

Fighter Wing as a "realignment." The BRAC Act does not authorize the Commission to 

realign a military installation unless there is a "reduction by more than 1000, or by more 

than 50 percent, in the number of civilian personnel authorized to be employed" at that 

installation. 10 U.S.C. Section 2687(a)(2). The recommendation for Lambert Air Guard 

Station, as adopted by the Commission on August 26,2005, does not meet this test. 

30. Rather than focus on reducing the armed forces infrastructure, as it was 

supposed to do, the Commission descended into the micro management of the military, 



directing the disposition of individual aircraft. The BRAC Act does not authorize the 

Commission to transfer an entire complement of aircraft fiom Missouri to units outside 

Missouri. Congress alone is granted the authority by the Constitution to equip the Armed 

Forces of the United States, and Congress did not delegate this power to the Commission 

tllrough the language of the BRAC Act. BRAC's micro management, therefore, is in 

violation of the BRAC Act. 

COUNT I1 

3 1. Plaintiff re-alleges paragraphs 1 through 30, above, and incorporate them by 

reference as though hlly set forth herein. 

32. The 13 l& Fighter Wing is organized as a unit of the Missouri Air National 

Guard (state) and Air Combat Command (federal). Its members receive compensation 

from the United States. 

33 Pursuant to 32 U.S.C. Section 104(c), ". . . no change in the branch, 

organization, or allotment of a unit located entirely within a State may be made without 

the approval of its governor." Under 32 U.S.C. Section 104(f)(l), "unless the President 

consents . . . an organization of the National Guard whose members have received 

compensation fiom the United States as members of the National Guard may not be 

disbanded." 

34. Pursuant to 10 U.S.C. Section 18328, "a unit of .  . . the Air National Guard 

of the United States may not be relocated or withdrawn under this chapter without the 

consent of the governor of the State . . . ." 



3 5. The transfer of all the 13 1' Fighter Wing's F- 15 aircraft constitutes, as a 

practical and legal matter, a "change in the branch, organization or allotment of a unit 

located entirely within a State", a "relocat[ion] or withdraw[al]" of a "unit of the . . . Air 

National Guard of the United States," and a "disband[ing]" of "an organization of the 

National Guard", as those terms are used above. 

36. At no time during the 2005 BRAC process did the Secretary or anyone 

representing the Commission seek or obtain the consent of the Governor of Missouri to 

change the branch, organization or allotment of the 13 1& Fighter Wing. 

37. At no time during the 2005 BRAC process did the Secretary or anyone 

representing the Commission seek or obtain the consent of the Governor of Missouri or 

his authorized representatives to relocate or withdraw the 13 1 tt, Fighter Wing. 

Q0' 38. If requested, the Governor of Missouri would not give his approval to 

relocate, withdraw, or change the branch, organization or allotment of the 13 lth Fighter 

W i g .  

39. At no time during the 2005 BRAC process did the Secretary or anyone 

representing the Commission seek or obtain the consent of the President to disband the 

13 1" Fight Wing. Even should the President forward to Congress a report from the 

Commission that contained a recommendation that would effectively disband the 13 lst 

Fighter Wing, the President's consent cannot be inferred because the President, faced 

with an all-or-nothing proposition, would not have had an unencumbered choice. 



40. In May 2005 and at all times subsequent to the Secretary's transmittal of the 

lw BRAC Report to the Commission, an overwhelming majority of the 13 1" Fighter Wing 

was not and currently is not in active federal service. 

COUNT I11 

4 1. Plaintiff re-alleges paragraphs 1 through 40, above, and incorporate them by 

reference as though fully set forth herein. 

42. Under the provisions of the United States Constitution, authority over the 

military is divided between the federal and state governments. U.S.C.A. Const. Art. 1, 

68. The guarantee of the Second Amendment, regarding states' right to a well-regulated 

militia, was made for the purpose to assure the continuation and effectiveness of state 

militia. U.S.C.A. Const. Amend 11. 

43. The Secretary's recommendations to realign the 13 1 st Fighter Wing violates 

Art. 1, $8 and Amendment I1 of the United States Constitution by interfering with the 

maintenance and training of the Missouri National Guard, without the approval of the 

Governor of the State of Missouri. 

COUNT IV 

44. Plaintiff re-alleges paragraphs 1 through 43, above, and incorporate them by 

reference as though fully set forth herein. 

45. Pursuant to 10 U.S.C §18235(b)(l), the Secretary of Defense may not 

permit any use or disposition of a facility for a reserve component of the armed forces 



that would interfere with the facilities' use for administering and training the reserve 

components of the armed forces. 

46. The Secretary's proposed realignment of the 13 1" Fighter Wing would 

result in interference with the use of the Lambert-St. Louis International Airport Air 

Guard Station for the training and administering of reserve components of the armed 

forces and is barred by 10 U.S.C. $18235(b)(l). 

RIPENESS FOR JUDICIAL REVIEW 

47. Pursuant to the military base closure and realignment process set forth in 

the BRAC Act, Secretary Rumsfeld has finally and completely hlfilled his reporting 

requirements with respect to the 2005 round of alignments and closures to military 

installations, and no further actions are required of the Department before the 

recommendations relating to the 13 1' Fighter Wing take effect. 

48. On August 26,2005, the Commission adopted the Secretary's 

recommendation relating to the 13 1"' Fighter Wing, and only the ministerial act of 

delivering its report to the President remains. Now, during the period between adopting 

the recommendation and the deadline for presenting those recommendations to the 

President, is a proper time to challenge the validity of the Secretary's actions, and those 

of the Commission, and to preliminarily and permanently enjoin the Commission from 

including the recommendation relating to the 13 1" Fighter Wing to the President in its 

report. 



RELIEF SOUGHT 

'9 Plaintiff prays that judgment be entered in his favor and against Defendants on 

Counts I, 11,111, and IV, and - if the State prevails on even one of these Counts - that the 

Court grant the following relief: 

A. An Order declaring that any recommendations relating to the 13 1 " Fighter 

Wing and/or the Air Guard Station in St. Louis's Lambert Airport included by the 

Secretary in his BRAC Report are invalid, null and void, and not properly before the 

Commission; and 

B. An Order declaring that any recommendation purporting to relate to the 

13 1" Fighter Wing andlor the Air Guard Station in St. Louis's Lambert Airport that were 

adopted by the Commission are invalid, null and void, and cannot properly be included in 

1 
the Bill presented to the President; and 

C. A Preliminary and Permanent Injunction against the Commission and its 

members from including in its Bill, or otherwise delivering to the President, the 



recommendation relating to the 13 1" Fighter Wing andlor the Air Guard Station in St. 

Louis's Lambert Auport . 

Respectfully submitted, 

JEREMIAH W. (JAY) NIXON 
Attorney General of Missouri 

PAUL C. WILSON 
Assistant Attorney General 
Missouri Bar No. 40804 

DANIEL Y. HALL 
Assistant Attorney General 
Missouri Bar ~ ~ 4 1 6 6 3  

J@HN M. ROODHOUSE 
Assistant Attorney General 
Missouri Bar No. 56413 

REX M. BURLISON 
Assistant Attorney General 
Federal Bar No. 10869 

P.O. Box 899 
Jefferson City, Missouri 65 102 
Phone No. (573) 75 1-885 1 
Fax No. (573) 75 1-7094 

Attorneys for Plaintiff 
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A 0  440 (Rev. 10193) Summons in a Civll Action 

United States District Court 
w EASTERN DISTRICT OF MISSOURI 

STATE OF MISSOURI, ex rel. 
JEREXIAH W. (JAY NIXON. 
Attorney ~eneral. of the. State of Missouri 

SUMMONS IN A CIVIL CASE 

v. 

DONALD H. RCXSFELD, et al. 

CASE NUMBER: 

and serve: Catherine T. Hanaway 
U.S. Attorney 
11 1 South 10m St., 20m Floor 
St. Louis, Mo 63102 

TO: (Name and address of defendant) and s a v t :  Albert0 Gonzales 
Attorney General of the U.S. 

James W. Hansen 950 Pennsylvania Ave., NW 
Member of the Defense Base Closure and Washington, DC 20530-OQo1 
Realignment Commission, 2521 South Clark St., 
Ste. 600 
Arlington, VA 22202 

YOU ARE HEREBY SUMMONED and required to serve upon PLAINTIFF'S A770RNEY (name and address) 

3- W. (CAY) NIXON 
Attorney General of Missouri P. 0. Box 899 
PAUL C. WILSON, Missouri Bar No. 40804 Jefferson City, MO 65 102 
Assistant Attorney General 

DANIEL Y. HALL, Missocri Bar No. 41663 
Assistat Attorney General 

REX M. BURLSION, Federal Bar No. 10869 
Assistant Attorney General 

an answer to the complaint which is herewith served upon you, within b3 days after 
service of this summons upon you, exclusive of the day of service. If you fail to do so, judgment by default will be taken 
against you for the relief demanded in the camplaint. You must also file your answer with the Clerk of this Court wlthln a 
reasonable period of time after sewlce. 

f?/P 
DATE 



IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF MISSOURI 

w 
STATE OF MISSOURI, ex rel. 
JEREMIAH W. (JAY) NIXON, 
Attorney General of the State of Missouri, ) Civil Action: 

Plaintiff, ) 4: 05CV01387 JCH 
1 

v. 

DONALD H. RUMSFELD, in his official ) 
capacity as Secretary of Defense of the 
United States; ANTHONY J. PRINCIPI, 
in his official capacity as Chairman of the 
Defense Base Closure and Realignment 
Commission; JAMES H. BILBRAY; 
PHILIP E. COYLE; HAROLD W. 
GEHMAN, JR.; JAMES V. HANSEN; 
JAMES T. HILL; LLOYD W. NEWTON; 
SAMUEL K. SKINNER; and SUE ELLEN 
TURNER, in their official capacity as 
members of the Defense Base Closure and 
Realignment Commission, 

Defendants. 

COMPLAINT SEEKING A DECLARATORY JUDGMENT 
AS WELL AS A PRELIMINARY AND PERMANENT INJUNCTIONS 

Plaintiff, the State of Missouri, at the relation of Jeremiah W. (Jay) Nixon, 

Attorney General of the State of Missouri, files this Complaint against Donald H. 

Rumsfeld, in his official capacity as the Secretary of Defense of the United States; 

Anthony J. Principi, in his official capacity as Chairman of the Defense Base Closure and 

Realignment Commission (the "Commission"); James H. Bilbray; Philip E. Coyle; 

Harold W. Gehman, Jr.; James V. Hansen; James T. Hill; Lloyd W. Newton; Samuel K. 



Skinner; and Sue Ellen Turner, in their official capacity as members of the Commission, 

and states as follows: 

Nature of This Action 

1. This action arises out of the attempt by United States Department of 

Defense ("Department") to fundamentally change the organization and allotment of the 

Larnbert-St. Louis International Airport Air Guard Station in St. Louis, Missouri. This 

attempted change in organization involves primarily the transfer of all fifteen F- 15 

aircraft of the 13 1" Fighter Wing of the Missouri Air National Guard (" 13 1 " Fighter 

Wing") to other units outside Missouri, and the elimination of hundreds of military 

positions related thereto. The Defendants attempted to effect this reorganization by using 

the procedures set forth in the Defense Base Closure and Realignment Act of 1990, as 

y amended, codified at 10 U.S.C. 8 2687 note ("BRAC Act"). 

2. Defendants' attempt to reorganize the 13 1" Fighter Wing exceeds that 

which is authorized by the BRAC Act. In addition, Defendants attempted to accomplish 

this reorganization with having sought or obtained the consent or approval of the 

Governor of the State of Missouri, the commander-in-chief of the Missouri National 

Guard, as required by federal statutes. Finally, the Department, in reaching its 

recommendation to reorganize the 13 1" Fighter Wing, substantially deviated from the 

criteria set forth the BRAC Act, a violation that the Commission failed in its duty to 

identify and remedy even after presented with overwhelming evidence by state officials 



and officers from the 13 1" Fighter Wing. This issue is still before the Commission, but 

w may be raised in this Court once the Commission votes are final. 

Parties. Jurisdiction and Venue 

3. The State of Missouri is the Plaintiff in this action. 

4. Jeremiah W. (Jay) Nixon is the duly elected, qualified and acting Attorney 

General of the State of Missouri. 

5. Defendant Donald H. Rumsfeld (the "Secretary") is the Secretary of 

Defense of the United States of America. 

6 Defendant Anthony J. Principi was appointed by the President of the United 

States to be Chairman of the Defense Base Closure and Realignment Commission, and is 

being sued in this proceeding in that official capacity. 

V 7. Defendants James H. Bilbray, Philip E. Coyle, Harold W. Gehman, Jr., 

James V. Hansen, James T. Hill, Lloyd W. Newton, Samuel K. Skinner, and Sue Ellen 

Turner were appointed by the President of the United States to be members Commission, 

are being sued in that official capacity. 

8. This action arises under the "militia clause" of the United States 

Constitution, art. I, sec. 8, cl. 16; the Base Closure Act; 10 U.S.C. 8 18238; and 32 U.S.C. 

$ 104. This Court has jurisdiction over this action based on 28 U.S.C. $ 133 1 because it 

arises under the laws of the United States. 

9. Venue is proper in this judicial district under 28 U.S.C. $1391(a)(2), 

because a substantial part of the acts on which this action is based occurred within this 



district and a substantial part of the property that is the subject of the action is situated 

within this judicial district. 

Factual Backmound 

10. On May 13,2005, Secretary Rurnsfeld presented the Department of 

Defense Base Closure and Realignment Report ("BRAC Report") to the Commission. 

1 1. The BRAC Report was prepared by the Department pursuant to the BRAC 

Act. 

12. The BRAC Report contains nearly 200 recommendations from the 

Secretary to close or realign military installations within the United States and its 

territories. 

13. The BRAC Report recommends fundamental changes to the organization of 

the Lambert-St. Louis International Airport Air Guard Station in St. Louis, including the 

transfer of all fifleen F- 15 aircraft of the 13 1"' Fighter Wing of the Missouri Air National 

Guard to the 57'h Fighter Wing at Nellis Air Force Base in Nevada and the 177& Fighter 

Wing at Atlantic City International Airport Guard Station in New Jersey. 

14. This recommendation will certainly cause the loss of hundreds of 

Guardsmen, and an unknown number of civilian jobs at and around the Lambert-St. Louis 

International Airport Air Guard Station. 

15. The Commission adopted this recommendation by unanimous vote on 

August 26,2005. 



16. The 13 lth Fighter Wing is an operational flying Air National Guard unit 

located entirely within the State of Missouri. 

17. 1049 military positions are allotted to the 13 1" Fighter Wing. 

18. The 13 lth Fighter Wing's strength currently stands at about 99% of the 

authorized positions. 

19. 13 lfh Fighter Wing personnel consist of 358 full-time support personnel 

(270 military technicians and 88 Active Guard and Reserve), 645 traditional (part-time) 

Guard members, and 37 state employees. 

20. The 13 1 th Fighter Wing is a &-& military force. This well-trained and 

rnission-ready Fighter Wing is under the command and control of the Governor of 

Missouri, pursuant to Article 4, Section 6 of the Missouri Constitution, and is ready to 

perform active duty missions for the states dealing with homeland security, natural 

disasters and other state missions. 

21. This Fighter Wing is one of the best and most experienced fighter wings in 

this country. Since September 1 1,200 1, the 13 1 st Fighter Wing has filled 1593 

mobilized/activated positions in direct support of combat operations and homeland 

defense. Many members have volunteered for activation or been involuntarily mobilized 

more than once. 

22. The 13 lth Fighter Wing has been intensely involved in combat operations. 

Since 1996, its deployments have included the following: Operation PROVIDE 

COMFORT, Incirlik AB, Turkey, 1996; Operation NORTHERN WATCH, Incirlik AB, 



Turkey, 1997 and 1998; Operation SOUTHERN WATCH, Prince Sultan, AB, Saudi 

Arabia, 2000; Air Expeditionary Force rotation to Keflavik AB, Iceland, 2002; and 

Operation NOBLE EAGLE, ENDURING FREEDOM and IRAQI FREEDOM, Central 

and Southwest Asia, Turkey, Saudi Arabia, Oman, Germany, Qatar, United Arab 

Emirates, Afghanistan, Kuwait. 

23. The 13 1 " Fighter Wing is equipped and capable to go on "Air Sovereignty 

Alert." This means that, if tasked to do so, its pilots, the F-15s, and all necessary 

maintenance and support personnel will be "on status" and can "sit alert" to provide 

protection against civil disturbance, acts of terrorism, or invasion in Missouri, and 

throughout much of central United States. 

24. This protection is essential to Missouri and throughout the Midwest in light 

w of Missouri's two major metropolitan areas, two military facilities, one major defense 

contractor, the locks and dams network on the Mississippi River, one nuclear facility, one 

defense arsenal, extensive road system, two major rail heads, and overland nuclear 

shipment routes. This is a target-rich environment and aircraft, on alert and just minutes 

away, could make the difference between success and failure in a future attack. 

25. If the Secretary and the Commission are successful in pulling the fifteen 

F- 15s out of the 13 lth Fighter Wing Missouri's military strength will be substantially 

reduced. Such a reorganization increases the risks to Missourians, and deprives the 

Governor of Missouri of an irreplaceable tool in maintaining homeland security. 



COUNT I 

w 26. Plaintiff re-alleges paragraphs 1 through 25, above, and incorporate them by 

reference as though fully set forth herein. 

27. The BRAC Act, which by its very name only applies to bases and not units 

or equipment, authorizes the Secretary to recommend and the Commission to adopt only 

two types of actions: (1) closing a base entirely and disposing of all of the property; or (2) 

closing part of a base, disposing of part of the property, and leaving behind a fwnctioning 

military unit. 

28 Recommendations that serve no purpose other than to move aircraft from 

one unit to another - such as the recommendation for the Lambert Air Guard Station 

adopted by the Commission - are not authored by the BRAC Act. The Commission, in - adopting this recommendation on August 26,2005, has exceeded its authority under the 

BRAC Act. 

29. The Secretary and the Commission characterize this dismantling of the 13 lst 

Fighter Wing as a "realignment." The BRAC Act does not authorize the Commission to 

realign a military installation unless there is a "reduction by more than 1000, or by more 

than 50 percent, in the number of civilian personnel authorized to be employed" at that 

installation. 10 U.S.C. Section 2687(a)(2). The recommendation for Lambert Air Guard 

Station, as adopted by the Commission on August 26,2005, does not meet this test. 

30. Rather than focus on reducing the armed forces infrastructure, as it was 

supposed to do, the Commission descended into the micro management of the military, 



directing the disposition of individual aircraft. The BRAC Act does not authorize the 

Commission to transfer an entire complement of aircraft fiom Missouri to units outside 

hlissouri. Congress alone is granted the authority by the Constitution to equip the Armed 

Forces of the United States, and Congress did not delegate this power to the Commission 

through the language of the BRAC Act. BRAC's micro management, therefore, is in 

violation of the BRAC Act. 

COUNT I1 

3 1. Plaintiff re-alleges paragraphs 1 through 30, above, and incorporate them by 

reference as though fully set forth herein. 

32. The 13 1" Fighter Wing is organized as a unit of the Missouri Air National 

Guard (state) and Air Combat Command (federal). Its members receive compensation 

fi-om the United States. 

33 Pursuant to 32 U.S.C. Section 104(c), ". . . no change in the branch, 

organization, or allotment of a unit located entirely within a State may be made without 

the approval of its governor." Under 32 U.S.C. Section 104(f)(l), "unless the President 

consents . . . an organization of the National Guard whose members have received 

compensation fiom the United States as members of the National Guard may not be 

disbanded." 

34. Pursuant to 10 U.S.C. Section 18328, "a unit of .  . . the Air National Guard 

of the United States may not be relocated or withdrawn under this chapter without the 

consent of the governor of the State . . . ." 



3 5. The transfer of all the 13 1' Fighter Wing's F- 15 aircraft constitutes, as a 

practical and legal matter, a "change in the branch, organization or allotment of a unit 

located entirely within a State", a "relocat[ion] or withdraw[al]" of a "unit of the . . . Air 

National Guard of the United States," and a "disband[ing]" of "an organization of the 

National Guard", as those terms are used above. 

36. At no time during the 2005 BRAC process did the Secretary or anyone 

representing the Commission seek or obtain the consent of the Governor of Missouri to 

change the branch, organization or allotment of the 13 lth Fighter Wing. 

37. At no time during the 2005 BRAC process did the Secretary or anyone 

representing the Commission seek or obtain the consent of the Governor of Missouri or 

his authorized representatives to relocate or withdraw the 13 lh  Fighter Wing. 

3 8. If requested, the Governor of Missouri would not give his approval to 

relocate, withdraw, or change the branch, organization or allotment of the 13 lh  Fighter 

IVing . 

39. At no time during the 2005 BRAC process did the Secretary or anyone 

representing the Commission seek or obtain the consent of the President to disband the 

13 1" Fight Wing. Even should the President forward to Congress a report from the 

Commission that contained a recommendation that would effectively disband the 13 1 st 

Fighter Wing, the President's consent cannot be inferred because the President, faced 

with an all-or-nothing proposition, would not have had an unencumbered choice. 



40. In May 2005 and at all times subsequent to the Secretary's transmittal of the 

'Cy BRAC Report to the Commission, an overwhelming majority of the 13 1' Fighter Wing 

was not and currently is not in active federal service. 

COUNT I11 

4 1. Plaintiff re-alleges paragraphs 1 through 40, above, and incorporate them by 

reference as though fully set forth herein. 

42. Under the provisions of the United States Constitution, authority over the 

nlilitary is divided between the federal and state governments. U.S.C.A. Const. Art. 1, 

$8. The guarantee of the Second Amendment, regarding states' right to a well-regulated 

nlilitia, was made for the purpose to assure the continuation and effectiveness of state 

militia. U.S.C.A. Const. Amend 11. 

43. The Secretary's recommendations to realign the 13 1 " Fighter Wing violates 

Art. 1, 5 8 and Amendment I1 of the United States Constitution by interfering with the 

maintenance and training of the Missouri National Guard, without the approval of the 

Governor of the State of Missouri. 

COUNT IV 

44. Plaintiff re-alleges paragraphs 1 through 43, above, and incorporate them by 

reference as though fully set forth herein. 

45. Pursuant to 10 U.S.C 8 18235(b)(1), the Secretary of Defense may not 

permit any use or disposition of a facility for a reserve component of the armed forces 



tliat would interfere with the facilities' use for administering and training the reserve 

components of the armed forces. 

46. The secretary's proposed realignment of the 13 1 st Fighter Wing would 

result in interference with the use of the Lambert-St. Louis International Airport Air 

Guard Station for the training and administering of reserve components of the armed 

forces and is barred by 10 U.S.C. § 18235(b)(1). 

RIPENESS FOR JUDICIAL REVIEW 

47. Pursuant to the military base closure and realignment process set forth in 

tlle BRAC Act, Secretary Rurnsfeld has finally and completely hlfilled his reporting 

requirements with respect to the 2005 round of alignments and closures to military 

installations, and no further actions are required of the Department before the 

recommendations relating to the 13 1' Fighter Wing take effect. 

48. On August 26,2005, the Commission adopted the Secretary's 

recommendation relating to the 13 1" Fighter Wing, and only the ministerial act of 

delivering its report to the President remains. Now, during the period between adopting 

the recommendation and the deadline for presenting those recommendations to the 

President, is a proper time to challenge the validity of the Secretary's actions, and those 

of the Commission, and to preliminarily and permanently enjoin the Commission from 

including the recommendation relating to the 13 1" Fighter Wing to the President in its 

report. 



RELIEF SOUGHT 

w Plaintiff prays that judgment be entered in his favor and against Defendants on 

Counts I, 11,111, and IV, and - if the State prevails on even one of these Counts - that the 

Court grant the following relief: 

A. An Order declaring that any recommendations relating to the 13 1" Fighter 

Wing andlor the Air Guard Station in St. Louis's Lambert Airport included by the 

Secretary in his BRAC Report are invalid, null and void, and not properly before the 

Commission; and 

B. An Order declaring that any recommendation purporting to relate to the 

13 1" Fighter Wing andlor the Air Guard Station in St. Louis's Lambert Airport that were 

adopted by the Commission are invalid, null and void, and cannot properly be included in 

the Bill presented to the President; and 

C. A Preliminary and Permanent Injunction against the Commission and its 

members from including in its Bill, or otherwise delivering to the President, the 



recommendation relating to the 13 1" Fighter Wing andlor the Air Guard Station in St. 

w Louis's Larnbert Airport . 

Respectfully submitted, 

JEREMIAH W. (JAY) NIXON 
Attorney General of Missouri 

PAUL C. WILSON 
Assistant Attorney General 
Missouri Bar No. 40804 

DANIEL Y. HALL 
Assistant Attorney General 
Missouri Bar Ns\ 41663 

J&IN M. ROODHOUSE 
Assistant Attorney General 
Missouri Bar No. 56413 

REX M. BURLISON 
Assistant Attorney General 
Federal Bar No. 10869 

P.O. Box 899 
Jefferson City, Missouri 65 102 
Phone No. (573) 75 1-885 1 
Fax No. (573) 75 1-7094 

Attorneys for Plaintiff 



United States District Court 
EASTERN DISTRICT OF MISSOURI 

NOTICE OF LAWSUIT AND 
FOR WAIVER OF SERVICE OF SUMMONS 

* * Plaintiff to Complete Gray Area * * 

DUTY TO AVOID UNNECESSARY COSTS OF SERVICE OF SUMMONS 

Rule 4 of me Federal Rules of C N ~  Procedure requi-es certain parties to cooprate insaving unnecessary costs ofservice ofme summons and complaint A defendant located Inthe United SWes who, after k i n g  noWled 
of an acbn and asked by a plalnOn lccated n the U n M  States to wake s w r e  of summons, fab to do so win k requiredto tear me cost of such service unless good cause te shownfor its failure to sgn and Mum the 
waiver. 
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(heacbonoroverhsperslnorpmperty. Apartywhowaivesservkeofmesurnmons retamsaldefensesandoQecfions(exoepany relating toChesummomorbtheserviceofsummons), and may taterobjecttomejur'isdiion 
of WE murt or to the @ace where the action has k e n   hug^ 

A defendant who wakes service mustwthin the time spcified onme waver fom w e  on the ptaintlffs ammey (or unrepresented p t a i m  a response tome complaint and must ako file a signed copy of WE response wnh 
the murt Ifthe answeror motan is mtservedwiminthitime, a defaultjulgmentmay betakenagainstdratdefendant By waivingsewke, adefendantisaibwad moretimetoanswer, than ifthesummom hadamally served, 
when me requestforwaker of service was receiued 
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A 0  440 (Rev. 10193) Summons In a Civil Action 

United States District Court 
w EASTERN DISTRICT OF MISSOURI 

STATE OF MISSOURI, ex rel. 
JEREMXAH W. (JAY) NIXON, 
Attorney General of the State of Missouri 

SUMMONS IN A CIVIL CASE 

v. 

DONALD H. RIMSFELD, et al. 

CASE NUMBER: 

and serve: Catherine T. Hanaway 
U.S. Attorney 
11 1 South 10& St., 20"' Floor 
St Louis, Mo 63102 

TO: (Name and address of defendant) and serve: Albert0 Gonzales 
Attorney General of the U.S. 

Janes T. Bill 950 Pennsylvania Ave., NW 
Nember of the Defense Base Closure md Washington, DC 20530-0001 
Wealignmait Commission, 2521 South Clark St., 
Sts. 600 
Arlington, VA 22202 

YOU ARE HEREBY SUMMONED and required to serve upon PLAINTIFF'S ATTORNEY (name and address) 

JEREMIAH W. (JAY) NIXON 
Attorney General of Missouri 

P. 0. Box 899 
PAUL C. WILSON, Missouri Bar No. 40804 Jefferson City, MO 65102 
Assistant Attorney General 

DANIEL Y. HALL, Missouri Bar No. 41663 
Assistant Attorney General 

REX M. BC'RLSION. Federal Bar No. 10869 
Assistant Attorney General 

an answer to the complaint which is herewith served upon you, within days after 
service of this summons upon you, exclusive of the day of service. If you fail to do so, judgment by default will be taken 
against you for the relief demanded in the complaint. You must also file your answer with the Clerk of this Court within a 
reasonable period of time after service. 



A0 440 (Rev. 10193) Summons in a Civil Action 

RETURN OF SERVICE 

I 

Check one box below to indicate appropriete method of service 

Service of the Summons and Complaint was made by met 

NAME OF SERVER (PRINT) 

I Served personally upon the defendant. Place where served: 

U A l  t 

TITLE 

I Left copies thereof at the defendant's dwelllng house or usuai place of abode with a person of suitablo age and 
discretion then residing therein. 
Name of person with whom the summons and complaint were left: 

lo  Returned unexecuted: 

STATEMENT OF SERVICE FEES 
I SERVICES 1 TOTAL 

I 
I I 

DECLARATION OF SERVER 

I declare under penalty of perjury under the laws of the United States of America that the foregoing 
information contained In the Return of Servlce and Statement of Service Fees is true and correct. 

I Executed on 
Dete Signature of Server 

I 
(I, As fa who msy serve 8 summons see Rule 4 of the Federal Rules of Clvil Procedure. 



IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF MISSOURI 

STATE OF MISSOURI, ex rel. 
JEREMIAH W. (JAY) NIXON, 
Attorney General of the State of Missouri, 

Plaintiff, 

DONALD H. RUMSFELD, in his official 
capacity as Secretary of Defense of the 
United States; ANTHONY J. PRINCIPI, 
in his official capacity as Chairman of the 
Defense Base Closure and Realignment 
Commission; JAMES H. BILBRAY; 
PHILIP E. COYLE; HAROLD W. 
GEHMAN, JR.; JAMES V. HANSEN; 
JAMES T. HILL; LLOYD W. NEWTON; 
SAMUEL K. SKINNER; and SUE ELLEN 
TURNER, in their official capacity as 
members of the Defense Base Closure and 
Realignment Commission, 

Defendants. 

1 
1 
1 Civil Action: 
) 
1 4: 05CV01387 JCH 
) 
1 
) 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 

COMPLAINT SEEKING A DECLARATORY JUDGMENT 
AS WELL AS A PRELIMINARY AND PERMANENT INJUNCTIONS 

Plaintiff, the State of Missouri, at the relation of Jeremiah W. (Jay) Nixon, 

Attorney General of the State of Missouri, files this Complaint against Donald H. 

Rurnsfeld, in his official capacity as the Secretary of Defense of the United States; 

Anthony J. Principi, in his official capacity as Chairman of the Defense Base Closure and 

Realignment Commission (the "Commission"); James H. Bilbray; Philip E. Coyle; 

Harold W. Gehrnan, Jr.; James V. Hansen; James T. Hill; Lloyd W. Newton; Samuel K. 



Skinner; and Sue Ellen Turner, in their official capacity as members of the Commission, 

w and states as follows: 

Nature of This Action 

1. This action arises out of the attempt by United States Department of 

Defense ("Department7') to fundamentally change the organization and allotment of the 

Lambert-St. Louis International Airport Air Guard Station in St. Louis, Missouri. This 

attempted change in organization involves primarily the transfer of all fifteen F- 15 

aircraft of the 1 3 1 " Fighter Wing of the Missouri Air National Guard (" 13 1 " Fighter 

Wing") to other units outside Missouri, and the elimination of hundreds of military 

positions related thereto. The Defendants attempted to effect this reorganization by using 

the procedures set forth in the Defense Base Closure and Realignment Act of 1990, as 

L amended, codified at 10 U.S.C. 5 2687 note ("BRAC Act"). 

2. Defendants' attempt to reorganize the 13 lst Fighter Wing exceeds that 

which is authorized by the BRAC Act. In addition, Defendants attempted to accomplish 

this reorganization with having sought or obtained the consent or approval of the 

Governor of the State of Missouri, the commander-in-chief of the Missouri National 

Guard, as required by federal statutes. Finally, the Department, in reaching its 

recommendation to reorganize the 13 1" Fighter Wing, substantially deviated from the 

criteria set forth the BRAC Act, a violation that the Commission failed in its duty to 

id en ti^ and remedy even after presented with overwhelming evidence by state officials 



and officers from the 13 1" Fighter Wing. This issue is still before the Commission, but 

may be raised in this Court once the Commission votes are final. 

Parties. Jurisdiction and Venue 

3. The State of Missouri is the Plaintiff in this action. 

4. Jeremiah W. (Jay) Nixon is the duly elected, qualified and acting Attorney 

General of the State of Missouri. 

5.  Defendant Donald H. Rumsfeld (the "Secretary") is the Secretary of 

Defense of the United States of America. 

6 Defendant Anthony J. Principi was appointed by the President of the United 

States to be Chairman of the Defense Base Closure and Realignment Commission, and is 

being sued in this proceeding in that official capacity. 

I 7. Defendants James H. Bilbray, Philip E. Coyle, Harold W. Gehman, Jr., 

James V. Hansen, James T. Hill, Lloyd W. Newton, Samuel K. Skinner, and Sue Ellen 

Turner were appointed by the President of the United States to be members Commission, 

are being sued in that official capacity. 

8. This action arises under the "militia clause" of the United States 

Constitution, art. I, sec. 8, cl. 16; the Base Closure Act; 10 U.S.C. 8 18238; and 32 U.S.C. 

8 104. This Court has jurisdiction over this action based on 28 U.S.C. $ 133 1 because it 

arises under the laws of the United States. 

9. Venue is proper in this judicial district under 28 U.S.C. 5 139 1 (a)(2), 

because a substantial part of the acts on which this action is based occurred within this 



district and a substantial part of the property that is the subject of the action is situated 

'w within this judicial district. 

Factual Backmound 

10. On May 13,2005, Secretary Rumsfeld presented the Department of 

Defense Base Closure and Realignment Report ("BRAC Report") to the Commission. 

1 1. The BRAC Report was prepared by the Department pursuant to the BRAC 

Act. 

12. The BRAC Report contains nearly 200 recommendations from the 

Secretary to close or realign military installations within the United States and its 

territories. 

13. The BRAC Report recommends fundamental changes to the organization of 

the Larnbert-St. Louis International Airport Air Guard Station in St. Louis, including the 

transfer of all fifteen F- 15 aircraft of the 13 1"' Fighter Wing of the Missouri Air National 

Guard to the 57& Fighter Wing at Nellis Air Force Base in Nevada and the 177& Fighter 

Wing at Atlantic City International Airport Guard Station in New Jersey. 

14. This recommendation will certainly cause the loss of hundreds of 

Guardsmen, and an unknown number of civilian jobs at and around the Lambert-St. Louis 

International Airport Air Guard Station. 

15. The Commission adopted this recommendation by unanimous vote on 

August 26,2005. 



16. The 13 1' Fighter Wing is an operational flying Air National Guard unit 

w located entirely within the State of Missouri. 

17. 1049 military positions are allotted to the 13 1" Fighter Wing. 

18. The 13 1' Fighter Wing's strength currently stands at about 99% of the 

authorized positions. 

19. 13 1 fh Fighter Wing personnel consist of 358 full-time support personnel 

(270 military technicians and 88 Active Guard and Reserve), 645 traditional (part-time) 

Guard members, and 37 state employees. 

20. The 13 1' Fighter Wing is a military force. This well-trained and 

mission-ready Fighter Wing is under the command and control of the Governor of 

hlissouri, pursuant to Article 4, Section 6 of the Missouri Constitution, and is ready to 

1- 

perform active duty missions for the states dealing with homeland security, natural 

disasters and other state missions. 

21. This Fighter Wing is one of the best and most experienced fighter wings in 

this country. Since September 1 1,200 1, the 13 1st Fighter Wing has filled 1593 

mobilized/activated positions in direct support of combat operations and homeland 

defense. Many members have volunteered for activation or been involuntarily mobilized 

more than once. 

22. The 13 1' Fighter Wing has been intensely involved in combat operations. 

Since 1996, its deployments have included the following: Operation PROVIDE 

COMFORT, Incirlik AB, Turkey, 1996; Operation NORTHERN WATCH, Incirlik AB, 



Turkey, 1997 and 1998; Operation SOUTHERN WATCH, Prince Sultan, AB, Saudi 

Arabia, 2000; Air Expeditionary Force rotation to Keflavik AB, Iceland, 2002; and 

Operation NOBLE EAGLE, ENDURING FREEDOM and IRAQI FREEDOM, Central 

and Southwest Asia, Turkey, Saudi Arabia, Oman, Germany, Qatar, United Arab 

Emirates, Afghanistan, Kuwait. 

23. The 13 1" Fighter Wing is equipped and capable to go on "Air Sovereignty 

Alert." This means that, if tasked to do so, its pilots, the F- 153, and all necessary 

maintenance and support personnel will be "on status" and can "sit alert" to provide 

protection against civil disturbance, acts of terrorism, or invasion in Missouri, and 

throughout much of central United States. 

24. This protection is essential to Missouri and throughout the Midwest in light 

1 
of Missouri's two major metropolitan areas, two military facilities, one major defense 

contractor, the locks and dams network on the Mississippi River, one nuclear facility, one 

defense arsenal, extensive road system, two major rail heads, and overland nuclear 

shipment routes. This is a target-rich environment and aircraft, on alert and just minutes 

away, could make the difference between success and failure in a hture attack. 

25. If the Secretary and the Commission are successful in pulling the fifteen 

F- 15s out of the 13 1 ~ Fighter Wing Missouri's military strength will be substantially 

reduced. Such a reorganization increases the risks to Missourians, and deprives the 

Governor of Missouri of an irreplaceable tool in maintaining homeland security. 



COUNT I 

26. Plaintiff re-alleges paragraphs 1 through 25, above, and incorporate them by 

reference as though fully set forth herein. 

27. The BRAC Act, which by its very name only applies to bases and not units 

or equipment, authorizes the Secretary to recommend and the Commission to adopt only 

two types of actions: (1) closing a base entirely and disposing of all of the property; or (2) 

closing part of a base, disposing of part of the property, and leaving behind a functioning 

military unit. 

28 Recommendations that serve no purpose other than to move aircraft from 

one unit to another - such as the recommendation for the Lambert Air Guard Station 

adopted by the Commission - are not authored by the BRAC Act. The Commission, in 

w adopting this recommendation on August 26,2005, has exceeded its authority under the 

BRAC Act. 

29. The Secretary and the Commission characterize this dismantling of the 13 1'' 

Fighter Wing as a "realignment." The BRAC Act does not authorize the Commission to 

realign a military installation unless there is a "reduction by more than 1000, or by more 

than 50 percent, in the number of civilian personnel authorized to be employed" at that 

installation. 10 U.S.C. Section 2687(a)(2). The recommendation for Lambert Air Guard 

Station, as adopted by the Commission on August 26,2005, does not meet this test. 

30. Rather than focus on reducing the armed forces infrastructure, as. it was 

supposed to do, the Commission descended into the micro management of the military, 



directing the disposition of individual aircraft. The BRAC Act does not authorize the 

Commission to transfer an entire complement of aircraft from Missouri to units outside 

Missouri. Congress alone is granted the authority by the Constitution to equip the Armed 

Forces of the United States, and Congress did not delegate this power to the Commission 

through the language of the BRAC Act. BRAC's micro management, therefore, is in 

violation of the BRAC Act. 

COUNT I1 

3 1. Plaintiff re-alleges paragraphs 1 through 30, above, and incorporate them by 

reference as though fully set forth herein. 

32. The 13 l~ Fighter Wing is organized as a unit of the Missouri Air National 

Guard (state) and Air Combat Command (federal). Its members receive compensation 

'w from the United States. 

33 Pursuant to 32 U.S.C. Section 104(c), ". . . no change in the branch, 

organization, or allotment of a unit located entirely within a State may be made without 

the approval of its governor." Under 32 U.S.C. Section 104(f)(l), "unless the President 

consents . . . an organization of the National Guard whose members have received 

compensation from the United States as members of the National Guard may not be 

disbanded." 

34. Pursuant to 10 U.S.C. Section 18328, "a unit of .  . . the Air National Guard 

of the United States may not be relocated or withdrawn under this chapter without the 

consent of the governor of the State . . . ." 



35. The transfer of all the 13 lth Fighter Wing's F-15 aircraft constitutes, as a 

practical and legal matter, a "change in the branch, organization or allotment of a unit 

located entirely within a State", a "relocat[ion] or withdraw[al]" of a "unit of the . . . Air 

National Guard of the United States," and a "disband[ing]" of "an organization of the 

National Guard", as those terms are used above. 

36. Atnotimeduringthe2005BRACprocessdidtheSecretaryoranyone 

representing the Commission seek or obtain the consent of the Governor of Missouri to 

change the branch, organization or allotment of the 13 1" Fighter Wing. 

37. At no time during the 2005 BRAC process did the Secretary or anyone 

representing the Commission seek or obtain the consent of the Governor of Missouri or 

his authorized representatives to relocate or withdraw the 13 1" Fighter Wing. 

'W 38. If requested, the Governor of Missouri would not give his approval to 

relocate, withdraw, or change the branch, organization or allotment of the 13 1" Fighter 

Wing. 

39. At no time during the 2005 BRAC process did the Secretary or anyone 

representing the Commission seek or obtain the consent of the President to disband the 

13 1" Fight Wing. Even should the President forward to Congress a report from the 

Commission that contained a recommendation that would effectively disband the 1 3 1 st 

Fighter Wing, the President's consent cannot be inferred because the President, faced 

with an all-or-nothing proposition, would not have had an unencumbered choice. 



40. In May 2005 and at all times subsequent to the Secretary's transmittal of the 

BRAC Report to the Commission, an overwhelming majority of the 13 1' Fighter Wing 

was not and currently is not in active federal service. 

COUNT I11 

4 1. Plaintiff re-alleges paragraphs 1 through 40, above, and incorporate them by 

reference as though fully set forth herein. 

42. Under the provisions of the United States Constitution, authority over the 

military is divided between the federal and state governments. U.S .C.A. Const. Art. 1, 

$8. The guarantee of the Second Amendment, regarding states' right to a well-regulated 

militia, was made for the purpose to assure the continuation and effectiveness of state 

militia. U.S.C.A. Const. Amend 11. 

43. The Secretary's recommendations to realign the 13 1" Fighter Wing violates 

Art. 1, 5 8 and Amendment I1 of the United States Constitution by interfering with the 

maintenance and training of the Missouri National Guard, without the approval of the 

Governor of the State of Missouri. 

COUNT IV 

44. Plaintiff re-alleges paragraphs 1 through 43, above, and incorporate them by 

reference as though fully set forth herein. 

45. Pursuant to 10 U.S.C 18235(b)(l), the Secretary of Defense may not 

permit any use or disposition of a facility for a reserve component of the armed forces 



that would interfere with the facilities' use for administering and training the reserve 

w components of the armed forces. 

46. The Secretary's proposed realignment of the 13 1" Fighter Wing would 

result in interference with the use of the Larnbert-St. Louis International Airport Air 

Guard Station for the training and administering of reserve components of the armed 

forces and is barred by 10 U.S.C. $18235(b)(l). 

RIPENESS FOR JUDICIAL REVIEW 

47. Pursuant to the military base closure and realignment process set forth in 

tlle BRAC Act, Secretary Rumsfeld has finally and completely fulfilled his reporting 

requirements with respect to the 2005 round of alignments and closures to military 

installations, and no further actions are required of the Department before the 

recommendations relating to the 13 1" Fighter Wing take effect. 

48. On August 26,2005, the Commission adopted the Secretary's 

recommendation relating to the 13 la Fighter Wing, and only the ministerial act of 

delivering its report to the President remains. Now, during the period between adopting 

the recommendation and the deadline for presenting those recommendations to the 

President, is a proper time to challenge the validity of the Secretary's actions, and those 

of the Commission, and to preliminarily and permanently enjoin the Commission from 

including the recommendation relating to the 13 1" Fighter Wing to the President in its 

report. 



RELIEF SOUGHT 

rllll' Plaintiff prays that judgment be entered in his favor and against Defendants on 

Counts I, 11,111, and IV, and - if the State prevails on even one of these Counts - that the 

Court grant the following relief: 

A. An Order declaring that any recommendations relating to the 13 1 " Fighter 

Wing andlor the Air Guard Station in St. Louis's Lambert Airport included by the 

Secretary in his BRAC Report are invalid, null and void, and not properly before the 

Commission; and 

B. An Order declaring that any recommendation purporting to relate to the 

13 1" Fighter Wing and/or the Air Guard Station in St. Louis's Larnbert Airport that were 

adopted by the Commission are invalid, null and void, and cannot properly be included in 

the Bill presented to the President; and 

C .  A Preliminary and Permanent Injunction against the Commission and its 

members from including in its Bill, or otherwise delivering to the President, the 



recommendation relating to the 13 1" Fighter Wing andlor the Air Guard Station in St. 

'w Louis's Lambert Airport . 

Respectfblly submitted, 

JEREMIAH W. (JAY) NIXON 
Attorney General of Missouri 

PAUL C. WILSON 
Assistant Attorney General 
Missouri Bar No. 40804 

DANIEL Y. HALL 
Assistant Attorney General 
Missouri Bar N h  4 1663 

J & I N  M. ROODHOUSE 
Assistant Attorney General 
Missouri Bar No. 5641 3 

REX M. BURLISON 
Assistant Attorney General 
Federal Bar No. 10869 

P.O. Box 899 
Jefferson City, Missouri 65 102 
Phone No. (573) 75 1-885 1 
Fax No. (573) 75 1-7094 

Attorneys for Plaintiff 



United States District Court 
EASTERN DISTRICT OF MISSOURI 

NOTICE OF LAWSUIT AND 
FOR WAIVER OF SERVICE OF SUMMONS 

I * * Plaintiff to Complete Gray Area * * I 

D U N  TO AVOID UNNECESSARY COSTS OF SERVlCE OF SUMMONS 

Ruk 4 of the Federal Rules of Civil Pmcedure requlres certain parties to cooperate insaving umgzssarymstsofsewiceofmesummons andcomplaint A defendant located Inthe United Stateswho, alter being ~ O m d  
of an actan and asked by a pla~rrtar larated in the Unhd Sates to wake service of summom, fails to da so mU be required to tear me cost of such service unless p o d  cause be shown forts failure to sgn and return the 
wawer. 

It 6 m t  gmd cause for a failure to waue service mat a party believes mat me complaint is unfounded or mat me acton has been brougM in an unpoper place or h a  court mat lacks jurisdiction over the suwct matter of 
theadanor over ts  personor property. Apartywh3wavesserviceofthesummons r&insaUdefensas andotqecbons(exc?ptany reMytomesummonsorbtheseNicaofsummons), andmay taterO~CttothejUrWiOn 
of me court or b the place where the action has been h u g M  

A defendant who wakes serviQ mustwithin the time specnied onthe wakerform serve on the plamdRs attorney (or unrepresented plamWf) a response tome complaint ard rnustakofile a signed copy ofthe response wim 
the court lfmeansvlgror motan is mtservedwithinUwsbme, a defaultjudgmentmay beQkenagaktbatdebndar* BywakiyseNKe, adeferdantisahwd rnorebmetoansuer, man fthesummons hadamaltyserved, 
when me requestforwaker of service was receked. 
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United States District Court 
EASTERN DISTRICT OF MISSOURI 

WAIVER OF SERVICE OF SUMMONS 

DEFENDANT'S ACKNOWLEDGMENT OF WAIVER OF SERVICE 

Date Print name 

Signature 

as of 
(Officer or Agent) (Corporation or Association) 

Address 

City, State, Zip Code 
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United States District Court 
EASTERN DISTRICT OF MISSOURI 

NOTICE OF LAWSUIT AND 
REQUEST FOR WAIVER OF SERVICE OF SUMMONS 

* * Plaintiff to Complete Gray Area * * 
i 

D U M  TO AVOID UNNECESSARY COSTS OF SERWCE OF SUMMONS 

Rule 4 of the Federal Rules of Civl Procedure requtes certain p a r k  to cwprate hsavkg umeoesa~y costs o f s e w  ofthe summons and omplaint A defednt located Inthe UnW Slates w b ,  a- 
d an a t a n  and asked by a plaintin located h the United States to wake service of summons, fais to do so wil be requied to bear the mstotsuch service rnless good cause te shwn for tts failure to sbn and a m  the 
waiver 

It is mtw cause for a falm to wake s e w  that a paw bebes  thathe mmpint  is ur lbmki,  orthatthe a h n  has been bmugM in an unpoper p c e  or h a courtthat Wjuisdiction overme subject matter of 
the~orcweri tspmnorprapethl .  Apartywbwaivesservicedthesunmons RtdinsaIIdetemando~ns(6:cepany ~ q t o m e s m m o n s o r b t h e s e ~ o t w m m M s ) ,  and may BterobjedtothejMisdictica 
d themul torbthe~wheretheacbonhasbeenh~ht  

AdefeIU!dltwhoWiveS~e~iCe mustvn;thinthetirne specfed onthewaiverbrrn serveonthe ptakmsagomey (or unrepsmted ptanWr)a responsetothe complaintand mustaBofile a s@md oow ofthe responsem 
themut ntheawarormotan is mtseNedwiminIhbh, adefauttjtcgmentrnay be@kenagahstthatdelendart BynaMqsetvice, adeterdantisabwad m t A n e t o a m r , m a n  Ithesummons hadactually served, 
when Ihe request for waiver of service was received 



United States District Court 
EASTERN DISTRICT OF MISSOURI 

WAIVER OF SERVICE OF SUMMONS 

NOTICE TO DEFENDANT(S) 

DEFENDANT'S ACKNOWLEDGMENT OF WAIVER OF SERVICE 

Date Print name 

Signature 

as of 
(Officer or Agent) (Corporation or Association) 

Address 

City, State, Zip Code 

- Page 2- 



A 0  440 (Rev. 10193) Summons in a Civil Action 

United States District Court 
w V  EASTERN DISTRICT OF MISSOURI 

STATE OF MISSOURI, ex rel. 
JEREblIAH W. (JAY) NIXON, 
Attorney General of the State of lissouri 

SUMMONS IN A CIVIL CASE 

v. 

DONALD H. RUMSFELD, et al. 

CASE NUMBER: 

and serve: Catherine T. Hanaway 
U.S. Attorney 
1 I I South I Oa St,  20h Floor 
St. Louis, Mo 63 102 

TO: (Name and address of defendant) and serve: Alberto Gonzales 
Attorney General of the U.S. 

Lloyd W. Newton 950 Pennsylvania Ave., NW 
Menber of the Defense Base Closure and Washington, DC 20530-0001 
Realignment Commission, 2521 South Claxk St., 
Ste. 600 
Arlington, VA 22202 

YOU ARE HEREBY SUMMONED and required to serve upon PLAINTIFF'S ATTORNEY (narncl and address) 

JEREMIAH W. (JAY) NIXON 
Attorney General of Kissouri P. 0. BOX 899 
PAUL C. WILSON, Missouri Bar No. 40804 Jefferson City, MO 65 102 
Assistant Attorney General 

DANIEL Y. HALL, Missouri Bar No. 41663 
Assistant Attorney General 

REX M. BURLSION, Federal Bar No. 10869 
Assistant Attorney General 

an answer to the complaint which is herewith served upon you, wlthin days after 
service of this summons upon you, exclusive of the day of service. If you fail to do so, judgment by default will be taken 
against you for the relief demanded in the complaint. You must also file your answer with the Clerk of this Court within a 
reasonable period of time after service. 



A 0  440 (Rev. 10193) Summons h a Civil Action 

RETURN OF SERVICE 
DATE 

Service of the Summons and Complaint was made by met 
I 

NAME OF SERVER (PRINT) TITLE ' U V  
Check one box below to indicate enprvpriate method of service 

I Served personally upon the defendant. Place where served: 

LeR copies thereof at the defendant's dwelling house or usual place of abode with a person of suitable age and 
discretion then residing therein. 
Name of person with whom the summons and complaint were left: 

I Returned unexecuted: 

1 Other (specify): 
u 

I 

k STATEMENT OF SERVICE FEES 
TRAVEL SERVICES TOTAL 

1 

I I 

DECLARATION OF SERVER 
3 

I declare under penalty of perjury under the laws of the United States of America that the foregoing 
information contained in the Return of Service and Statement of Service Fees is true and correct. 

I Executed on 
Date Signature of Server 

( I ,  As to who may serve a summons see Rule 4 of ms Federal Rules of ClvU Procedure. 



IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF MISSOURI 

V 
STATE OF MISSOURI, ex rel. 
JEREMIAH W. (JAY) NIXON, 
Attorney General of the State of Missouri, 

Plaintiff, 

DONALD H. RUMSFELD, in his official 
capacity as Secretary of Defense of the 
United States; ANTHONY J. PRINCIPI, 
in his official capacity as Chairman of the 
Defense Base Closure and Realignment 
Commission; JAMES H. BILBRAY; 
PHILIP E. COYLE; HAROLD W. 
GEHMAN, JR.; JAMES V. HANSEN; 
JAMES T. HILL; LLOYD W. NEWTON; 
SAMUEL K. SKINNER; and SUE ELLEN 
TURNER, in their official capacity as 
members of the Defense Base Closure and 
Realignment Commission, 

Defendants. 

1 
1 
1 Civil Action: 
1 
1 4: 05CV01387 JCH 
) 
1 
1 
1 
1 
1 
1 
1 
1 
) 
1 
1 
1 
1 
1 
1 
1 
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COMPLAINT SEEKING A DECLARATORY JUDGMENT 
AS WELL AS A PRELIMINARY AND PERMANENT INJUNCTIONS 

Plaintiff, the State of Missouri, at the relation of Jeremiah W. (Jay) Nixon, 

Attorney General of the State of Missouri, files this Complaint against Donald H. 

Rurnsfeld, in his official capacity as the Secretary of Defense of the United States; 

Anthony J. Principi, in his official capacity as Chairman of the Defense Base Closure and 

Realignment Commission (the "Commission"); James H. Bilbray; Philip E. Coyle; 

Harold W. Gehman, Jr.; James V. Hansen; James T. Hill; Lloyd W. Newton; Samuel K. 



Skinner; and Sue Ellen Turner, in their official capacity as members of the Commission, 

\y, and states as follows: 

Nature of This Action 

1. This action arises out of the attempt by United States Department of 

Defense ("Department") to fundamentally change the organization and allotment of the 

Larnbert-St. Louis International Airport Air Guard Station in St. Louis, Missouri. This 

attempted change in organization involves primarily the transfer of all fifteen F- 15 

aircraft of the 1 3 1 st Fighter Wing of the Missouri Air National Guard (" 1 3 1 st Fighter 

Wing") to other units outside Missouri, and the elimination of hundreds of military 

positions related thereto. The Defendants attempted to effect this reorganization by using 

the procedures set forth in the Defense Base Closure and Realignment Act of 1990, as 

amended, codified at 10 U.S.C. 5 2687 note ("BRAC Act"). 

2. Defendants' attempt to reorganize the 13 1" Fighter Wing exceeds that 

which is authorized by the BRAC Act. In addition, Defendants attempted to accomplish 

this reorganization with having sought or obtained the consent or approval of the 

Governor of the State of Missouri, the commander-in-chief of the Missouri National 

Guard, as required by federal statutes. Finally, the Department, in reaching its 

recommendation to reorganize the 13 1" Fighter Wing, substantially deviated from the 

criteria set forth the BRAC Act, a violation that the Commission failed in its duty to 

identify and remedy even after presented with overwhelming evidence by state officials 



and officers from the 13 lSt Fighter Wing. This issue is still before the Commission, but 

w may be raised in this Court once the Commission votes are final. 

Parties. Jurisdiction and Venue 

3. The State of Missouri is the Plaintiff in this action. 

4. Jeremiah W. (Jay) Nixon is the duly elected, qualified and acting Attorney 

General of the State of Missouri. 

5. Defendant Donald H. Rumsfeld (the "Secretary") is the Secretary of 

Defense of the United States of America. 

6 Defendant Anthony J. Principi was appointed by the President of the United 

States to be Chairman of the Defense Base Closure and Realignment Commission, and is 

being sued in this proceeding in that official capacity. 

wmf 7. Defendants James H. Bilbray, Philip E. Coyle, Harold W. Gehman, Jr., 

James V. Hansen, James T. Hill, Lloyd W. Newton, Samuel K. Skinner, and Sue Ellen 

Turner were appointed by the President of the United States to be members Commission, 

are being sued in that official capacity. 

8. This action arises under the "militia clause" of the United States 

Constitution, art. I, sec. 8, cl. 16; the Base Closure Act; 10 U.S.C. 5 18238; and 32 U.S.C. 

$ 104. This Court has jurisdiction over this action based on 28 U.S.C. 8 133 1 because it 

arises under the laws of the United States. 

9. Venue is proper in this judicial district under 28 U.S.C. 8 139 1 (a)(2), 

because a substantial part of the acts on which this action is based occurred within this 



district and a substantial part of the property that is the subject of the action is situated 

within this judicial district. 

Factual Backmound 

10. On May 13,2005, Secretary Rumsfeld presented the Department of 

Defense Base Closure and Realignment Report ("BRAC Report") to the Commission. 

1 1. The BRAC Report was prepared by the Department pursuant to the BRAC 

Act. 

12. The BRAC Report contains nearly 200 recommendations from the 

Secretary to close or realign military installations within the United States and its 

territories. 

13. The BRAC Report recommends fundamental changes to the organization of 

the Lambert-St. Louis International Airport Air Guard Station in St. Louis, including the 

transfer of all fifteen F- 15 aircraft of the 13 1"' Fighter Wing of the Missouri Air National 

Guard to the 57& Fighter Wing at Nellis Air Force Base in Nevada and the 177& Fighter 

Wing at Atlantic City International Airport Guard Station in New Jersey. 

14. This recommendation will certainly cause the loss of hundreds of 

Guardsmen, and an unknown number of civilian jobs at and around the Lambert-St. Louis 

International Airport Air Guard Station. 

15. The Commission adopted this recommendation by unanimous vote on 

August 26,2005. 



16. The 13 lfh Fighter Wing is an operational flying Air National Guard unit 

located entirely within the State of Missouri. 

17. 1049 military positions are allotted to the 13 la Fighter Wing. 

18. The 13 lfh Fighter Wing's strength currently stands at about 99% of the 

authorized positions. 

19. 13 1 fh Fighter Wing personnel consist of 3 58 hll-time support personnel 

(270 military technicians and 88 Active Guard and Reserve), 645 traditional (part-time) 

Guard members, and 37 state employees. 

20. The 13 lfh Fighter Wing is a military force. This well-trained and 

mission-ready Fighter Wing is under the command and control of the Governor of 

Missouri, pursuant to Article 4, Section 6 of the Missouri Constitution, and is ready to 

w perform active duty missions for the states dealing with homeland security, natural 

disasters and other state missions. 

2 1. This Fighter Wing is one of the best and most experienced fighter wings in 

this country. Since September 1 1,200 1, the 13 1 st Fighter Wing has filled 1593 

mobilized/activated positions in direct support of combat operations and homeland 

defense. Many members have volunteered for activation or been involuntarily mobilized 

more than once. 

22. The 13 1 fh Fighter Wing has been intensely involved in combat operations. 

Since 1996, its deployments have included the following: Operation PROVIDE 

COMFORT, Incirlik AB, Turkey, 1996; Operation NORTHERN WATCH, Incirlik AB, 



Turkey, 1997 and 1998; Operation SOUTHERN WATCH, Prince Sultan, AB, Saudi 

1- 
Arabia, 2000; Air Expeditionary Force rotation to Keflavik AB, Iceland, 2002; and 

Operation NOBLE EAGLE, ENDURING FREEDOM and IRAQI FREEDOM, Central 

and Southwest Asia, Turkey, Saudi Arabia, Oman, Germany, Qatar, United Arab 

Emirates, Afghanistan, Kuwait. 

23. The 13 1" Fighter Wing is equipped and capable to go on "Air Sovereignty 

Alert." This means that, if tasked to do so, its pilots, the F- 15s, and all necessary 

maintenance and support personnel will be "on status" and can "sit alert" to provide 

protection against civil disturbance, acts of terrorism, or invasion in Missouri, and 

tllroughout much of central United States. 

24. This protection is essential to Missouri and throughout the Midwest in light 

w of Missouri's two major metropolitan areas, two military facilities, one major defense 

contractor, the locks and dams network on the Mississippi River, one nuclear facility, one 

defense arsenal, extensive road system, two major rail heads, and overland nuclear 

shipment routes. This is a target-rich environment and aircraft, on alert and just minutes 

away, could make the difference between success and failure in a future attack. 

25. If the Secretary and the Commission are successful in pulling the fifteen 

F-15s out of the 13 1' Fighter Wing Missouri's military strength will be substantially 

reduced. Such a reorganization increases the risks to Missourians, and deprives the 

Governor of Missouri of an irreplaceable tool in maintaining homeland security. 



COUNT I 

26. Plaintiff re-alleges paragraphs 1 through 25, above, and incorporate them by 

reference as though hlly set forth herein. 

27. The BRAC Act, which by its very name only applies to bases and not units 

or equipment, authorizes the Secretary to recommend and the Commission to adopt only 

two types of actions: (1) closing a base entirely and disposing of all of the property; or (2) 

closing part of a base, disposing of part of the property, and leaving behind a functioning 

military unit. 

28 Recommendations that serve no purpose other than to move aircraft from 

one unit to another - such as the recommendation for the Lambert Air Guard Station 

adopted by the Commission - are not authored by the BRAC Act. The Commission, in 

adopting this recommendation on August 26,2005, has exceeded its authority under the 

BRAC Act. 

29. The Secretary and the Commission characterize this dismantling of the 13 lst 

Fighter Wing as a "realignment." The BRAC Act does not authorize the Commission to 

realign a military installation unless there is a "reduction by more than 1000, or by more 

than 50 percent, in the number of civilian personnel authorized to be employed" at that 

installation. 10 U.S.C. Section 2687(a)(2). The recommendation for Larnbert Air Guard 

Station, as adopted by the Commission on August 26,2005, does not meet this test. 

30. Rather than focus on reducing the armed forces infrastructure, as. it was 

supposed to do, the Commission descended into the micro management of the military, 



directing the disposition of individual aircraft. The BRAC Act does not authorize the 

'1J Commission to transfer an entire complement of aircraft from Missouri to units outside 

Missouri. Congress alone is granted the authority by the Constitution to equip the Armed 

Forces of the United States, and Congress did not delegate this power to the Commission 

through the language of the BRAC Act. BRAC's micro management, therefore, is in 

violation of the BRAC Act. 

COUNT I1 

3 1 .  Plaintiff re-alleges paragraphs 1 through 30, above, and incorporate them by 

reference as though fully set forth herein. 

32. The 13 lh  Fighter Wing is organized as a unit of the Missouri Air National 

Guard (state) and Air Combat Command (federal). Its members receive compensation 

w from the United States. 

33 Pursuant to 32 U.S.C. Section 104(c), ". . . no change in the branch, 

organization, or allotment of a unit located entirely within a State may be made without 

the approval of its governor." Under 32 U.S.C. Section 104(f)(l), "unless the President 

consents . . . an organization of the National Guard whose members have received 

compensation from the United States as members of the National Guard may not be 

disbanded." 

34. Pursuant to 10 U.S.C. Section 18328, "a unit of .  . . the Air National Guard 

of the United States may not be relocated or withdrawn under this chapter without the 

consent of the governor of the State . . . ." 



3 5. The transfer of all the 13 1" Fighter Wing's F- 15 aircraft constitutes, as a 

'w practical and legal matter, a "change in the branch, organization or allotment of a unit 

located entirely within a State", a "relocat[ion] or withdraw[al]" of a "unit of the . . . Air 

National Guard of the United States," and a "disband[ing]" of "an organization of the 

National Guard", as those terms are used above. 

36. At no time during the 2005 BRAC process did the Secretary or anyone 

representing the Commission seek or obtain the consent of the Governor of Missouri to 

change the branch, organization or allotment of the 13 1" Fighter Wing. 

37. At no time during the 2005 BRAC process did the Secretary or anyone 

representing the Commission seek or obtain the consent of the Governor of Missouri or 

his authorized representatives to relocate or withdraw the 13 1" Fighter Wing. 

38. If requested, the Governor of Missouri would not give his approval to 

relocate, withdraw, or change the branch, organization or allotment of the 13 1" Fighter 

wing. 

39. At no time during the 2005 BRAC process did the Secretary or anyone 

representing the Commission seek or obtain the consent of the President to disband the 

13 1" Fight Wing. Even should the President forward to Congress a report from the 

Commission that contained a recommendation that would effectively disband the 13 lst 

Fighter Wing, the President's consent cannot be inferred because the President, faced 

with an all-or-nothing proposition, would not have had an unencumbered choice. 



40. In May 2005 and at all times subsequent to the Secretary's transmittal of the 

RRAC Report to the Commission, an overwhelming majority of the 13 1' Fighter Wing 

was not and currently is not in active federal service. 

COUNT 111 

4 1. Plaintiff re-alleges paragraphs 1 through 40, above, and incorporate them by 

reference as though hlly set forth herein. 

42. Under the provisions of the United States Constitution, authority over the 

military is divided between the federal and state governments. U.S.C.A. Const. Art. 1, 

$8. The guarantee of the Second Amendment, regarding states' right to a well-regulated 

militia, was made for the purpose to assure the continuation and effectiveness of state 

militia. U.S.C.A. Const. Amend 11. 

43. The Secretary's recommendations to realign the 13 1" Fighter Wing violates 

Art. 1, $8 and Amendment I1 of the United States Constitution by interfering with the 

maintenance and training of the Missouri National Guard, without the approval of the 

Governor of the State of Missouri. 

COUNT IV 

44. Plaintiff re-alleges paragraphs 1 through 43, above, and incorporate them by 

reference as though fully set forth herein. 

45. Pursuant to 10 U.S.C $18235(b)(l), the Secretary of Defense may not 

permit any use or disposition of a facility for a reserve component of the armed forces 



that would interfere with the facilities' use for administering and training the reserve 

tw components of the armed forces. 

46. The Secretary's proposed realignment of the 13 1"' Fighter Wing would 

result in interference with the use of the Larnbert-St. Louis International Airport Air 

Guard Station for the training and administering of reserve components of the armed 

forces and is barred by 10 U.S.C. @18235(b)(l). 

RIPENESS FOR JUDICIAL REVIEW 

47. Pursuant to the military base closure and realignment process set forth in 

the BRAC Act, Secretary Rumsfeld has finally and completely hlfilled his reporting 

requirements with respect to the 2005 round of alignments and closures to military 

installations, and no W e r  actions are required of the Department before the 

recommendations relating to the 13 1" Fighter Wing take effect. 

48. On August 26,2005, the Commission adopted the Secretary's 

recommendation relating to the 13 1" Fighter Wing, and only the ministerial act of 

delivering its report to the President remains. Now, during the period between adopting 

the recommendation and the deadline for presenting those recommendations to the 

President, is a proper time to challenge the validity of the Secretary's actions, and those 

of the Commission, and to preliminarily and permanently enjoin the Commission from 

including the recommendation relating to the 13 1" Fighter Wing to the President in its 

report. 



RELIEF SOUGHT 

~U Plaintiff prays that judgment be entered in his favor and against Defendants on 

Counts I, 11,111, and IV, and - if the State prevails on even one of these Counts - that the 

Court grant the following relief: 

A. An Order declaring that any recommendations relating to the 13 1 st Fighter 

Wing and/or the Air Guard Station in St. Louis's Lambert Airport included by the 

Secretary in his BRAC Report are invalid, null and void, and not properly before the 

Commission; and 

B. An Order declaring that any recommendation purporting to relate to the 

13 1" Fighter Wing and/or the Air Guard Station in St. Louis's Lambert Airport that were 

adopted by the Commission are invalid, null and void, and cannot properly be included in 

4- 
the Bill presented to the President; and 

C. A Preliminary and Permanent Injunction against the Commission and its 

members from including in its Bill, or otherwise delivering to the President, the 



recommendation relating to the 13 1" Fighter Wing andlor the Air Guard Station in St. 

1- Louis's Lambert Airport . 

Respectfully submitted, 

JEREMIAH W. (JAY) NIXON 
Attorney General of Missouri 

PAUL C. WILSON 
Assistant Attorney General 
Missouri Bar No. 40804 

DANIEL Y. HALL 
Assistant Attorney General 
Missouri Bar Np, 4 1 663 

J@HN M. ROODHOUSE 
Assistant Attorney General 
Missouri Bar No. 564 13 

REX M. BURLISON 
Assistant Attorney General 
Federal Bar No. 10869 

P.O. Box 899 
Jefferson City, Missouri 65 102 
Phone No. (573) 75 1-885 1 
Fax No. (573) 75 1-7094 

Attorneys for Plaintiff 



United States District Court 
EASTERN DISTRICT OF MISSOURI 

w NOTICE OF LAWSUIT AND 
REQUEST FOR WAIVER OF SERVICE OF SUMMONS 

* * Plaintiff to Complete Gray Area * * 

DUTY TO AVOID UNNECESSARY COSTS OF SERVICE OF SUMMONS 

Rule 4 of the Federal Rules of Civl Procedure requires certain paties to cooprate insaving umecessary msts ofservice ofthe summons andmmMaint A defendant located in the United States who, after being notified 
of an acbsn and asked by a PIM located in We Unted States to wawe se~sarvice of summons, fa& m do so ml be requiredto bearthe cost of such service unless good cause be shwnfor bfailure to sign and rebrrn the 
wawer. 

11 s mr  gmo cause fur a fallu-e to wawe service that a pamy bewrves (hat the complalrt IS unloun&d or mat me aemn has been h u g r t  In an unpropcr phm or In a court mat lacks junsdcbon wer the subpct matter of 
the acbonor werrtsprsenorpioperhl ApaWwhowa~aservce~thesurnmons mnsandefensus andob&m(excedanv ~ m m t h e s u m m o n s o r b ~ e s e ~ ~ o e o f s u m ~ o n  . . . .  - . . 
ofthe mutt or to We place where meaction has k e n  brou~ht 

Adetendantwhowawesservice mustwimintheIjme spcifledonthewamrton serveonthe pe~nlifPsattorney(orunrepsenkd p h i m a  responsetohcomplaintand mustakofikasignedm~ofme respnseMh 
the c o w  If the a m r  or momn is m t  served wimin this Lime, a defauitjudgment may be taken agamnstmat defendant Bywavlng service. a deferdant lsalbwed m m  Wne to answer, than athe summons had actually served, 
when the request for walrer of service was WCeNed. 



United States District Court 
EASTERN DISTRICT OF MISSOURI 

WAIVER OF SERVICE OF SUMMONS 

DEFENDANT'S ACKNOWLEDGMENT OF WAIVER OF SERVICE 

Date Print name 

Signature 

as of 
(Officer or Agent) (Corporation or Association) 

Address 

City, State, Zip Code 

- Page 2- 



United States District Court 
EASTERN DISTRICT OF MISSOURI 

'lJ NOTICE OF LAWSUIT AND 
FOR WAIVER OF SERVICE OF SUMMONS 

* * Plaintiff to Complete Gray Area * * 

DUTY TO A M I D  UNNECESSARY COSTS OF SERVICE OF SUMMONS 

Rule 4 &the Federal Rules of Cwl Proceduie requires certain parties to ccoperate hsavhg umeoessary msts of service o f h  sunmom and o m w i n t  Adefendantlccated tnthe Unted SWswho, after being notit& 
c4 an acbn and asked by a PinWT located m the UnRed States to wake service of summons, fa## to do so will be requkd to bear h cost of such service rnless good cause be shwn for its failure to sign and return the 
WNer 

f l  k not good cause for a faam to waive service lhat a paw bebes  that the complaint is utnbunded, or that the actan h s  been brotght in an unpoper pea? or m a murtthat ladcsjufW!kIkn overthe subjed matter of 
lheactionoroveritspemnorptoperhl. ApartywhowaVe$se~kedlhesumnwm retahsaYdefensesando~m(exceptany reIat i~tohsmrnom~~bthese~ofsummons),  and may ktercbjedtothejWIdi0n 
#the court or b th? place where the acbm has been brotgM 

A ~ n t M w w a h ' e s s e r v i c e  mustwithinthe tinespeciMonthewaiverbnn w e o n  the plainmsammey (or r n r e v  p m a  response toke omplaintand mustahfile a signed ww ofthe r e s p n s e M ~  
thewut I f~amrormcbonismtseRRdwWinth'~~~e~adelaUnirrbmentmbeBkenamimtmatdefe~ Bvwa~msetr ice,adefendantisalbwedmMetinetoamr.thanUthesummhad~ikd.  . - , " .  
when the requestfor waiver of s e k e  was recew. 
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United States District Court 
EASTERN DISTRICT OF MISSOURI 

WAIVER OF SERVICE OF SUMMONS 

DEFENDANT'S ACKNOWLEDGMENT OF WAIVER OF SERVICE 

Date Print name 

Signature 

as of 
(Officer or Agent) (Corporation or Association) 

Address 

City, State, Zip Code 

- Page 2- 



A 0  440 (Rev. 10193) Summons In a Civll Actlon 

United States District Court 
W EASTERN DISTRICT OF TvIrssouRr 

STATE OF MISSOURI, ex rel. 
JEREXIAH W. (JAY) NIXON, 
Attom-ey General of the State of Missouri 

v. 

WNALD H. RUMSFELD, et al. 

SUMMONS IN A CIVIL CASE 

CASE NUMBER: 

and save: Catherine T. Hanaway 
U.S. Attorney 
1 1  1 South lom St., 2@' Floor 
St. Louis, Mo 63 102 

TO: (Name and address of defendant) and serve: 

Anthony J. Principi 
Ch. Def. Base Closure 
& Realignment Corn. 
2521 S. Clark St. 
Arlington, VA 22202 

Alberto Gonza1es 
Attorney General of the U.S. 
950 Pennsylvania Ave., NW 
Washington, DC 20530-0001 

YOU ARE HEREBY SUMMONED and required to serve u on PLAINTIFFS ATTORNEY (name and address) 
P. 0. $ox 899 

JEREMIAII W. (JAY) NIXGN Jefferson City, MO 65102 
Attorney General o f  Missouri 

PAUL C. WILSON, Missouri Bar No. 40804 
Assistant Attorney General 

DLYIISL Y. HALL, Missouri Bar No. 41663 
Assistant Attorney General 

REX M. BUIILSION, Federal Bar No. 10869 
Assistant Attorney General 

an answer to the complaint which is herewith sewed upon you, within days after 
service of this summons upon you, exclusive of the day of service. If you fail to do so, judgment by default will be taken 
against you for the relief demanded in the cornplalnt. You must also fife your answer with the Clerk of this Court within a 
reasonable period of time after service. 



A0 440 (Rev. 10193) Summons In a Civil Actlon 

RETURN OF SERVICE 
DATE 

Service of the Summons and Complaint was made by met 
I 

NAME OF SERVER (PRINT) TITLE w 
b. 

I 

Check one box below to indicate eppropriete method of service 

I Served personally upon the defendant. Place where served: 

I Left copies thereof at the defendant's dwelllng house or usual place of abode with a person of suitable age and C7 discretion then residing therein. 
Name of person with whom the summons and complaint were left: 

STATEMENT OF SERVICE FEFS 
TRAVEL SERVICES TOTAL 

I DECLARATION OF SERVER 

I declare under penalty of perjury under the laws of the United States of America that the foregoing 
Information contatned in the Return of Servlce and Statement of Servlce Fees Is true and correct. 

I Executed on 
Dele Signature of Server 

I 

(1) A8 to who may sewe a summons see Rule 4 ol the Federal R u b  of Civil Procedure. 



IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF MISSOURI 

fw 
STATE OF MISSOURI, ex rel. 
JEREMIAH W. (JAY) NIXON, 
Attorney General of the State of Missouri, 

Plaintiff, 

DONALD H. RUMSFELD, in his official 
capacity as Secretary of Defense of the 
[Jnited States; ANTHONY J. PRINCIPI, 
in his official capacity as Chairman of the 
Defense Base Closure and Realignment 
Commission; JAMES H. BILBRAY; 
PHILIP E. COYLE; HAROLD W. 
GEHMAN, JR.; JAMES V. HANSEN; 
JAMES T. HILL; LLOYD W. NEWTON; 
SAMUEL K. SKINNER; and SUE ELLEN 
TURNER, in their offlcial capacity as 

Civil Action: 
1 

4: 05CV01387 JCH 

1 

1 
) 

) 

) 

1 
members of the Defense Base Closure and ) 
Realignment Commission, 

) 
Defendants. 

COMPLAINT SEEKING A DECLARATORY JUDGMENT 
AS WELL AS A PRELIMINARY AND PERMANENT INJUNCTIONS 

Plaintiff, the State of Missouri, at the relation of Jeremiah W. (Jay) Nixon, 

Attorney General of the State of Missouri, files this Complaint against Donald H. 

Rurnsfeld, in his official capacity as the Secretary of Defense of the United States; 

Anthony J. Principi, in his official capacity as Chairman of the Defense Base Closure and 

Realignment Commission (the "Commission"); James H. Bilbray; Philip E. Coyle; 

Harold W. Gehman, Jr.; James V. Hansen; James T. Hill; Lloyd W. Newton; Samuel K. 



Skinner; and Sue Ellen Turner, in their official capacity as members of the Commission, 

and states as follows: 

Nature of This Action 

1. This action arises out of the attempt by United States Department of 

Defense ("Department") to fundamentally change the organization and allotment of the 

Lambert-St. Louis International Airport Air Guard Station in St. Louis, Missouri. This 

attempted change in organization involves primarily the transfer of all fifteen F- 15 

aircraft of the 1 3 1 st Fighter Wing of the Missouri Air National Guard (" 13 1 Fighter 

Wing") to other units outside Missouri, and the elimination of hundreds of military 

positions related thereto. The Defendants attempted to effect this reorganization by using 

tlie procedures set forth in the Defense Base Closure and Realignment Act of 1990, as 

amended, codified at 10 U.S.C. 8 2687 note ("BRAC Act"). 

2 .  Defendants' attempt to reorganize the 13 1 st Fighter Wing exceeds that 

which is authorized by the BRAC Act. In addition, Defendants attempted to accomplish 

this reorganization with having sought or obtained the consent or approval of the 

Governor of the State of Missouri, the comrnander-in-chief of the Missouri National 

Guard, as required by federal statutes. Finally, the Department, in reaching its 

recommendation to reorganize the 13 1" Fighter Wing, substantially deviated from the 

criteria set forth the BRAC Act, a violation that the Commission failed in its duty to 

identify and remedy even after presented with overwhelming evidence by state officials 



and officers from the 13 1" Fighter Wing. This issue is still before the Commission, but 

(Cr may be raised in this Court once the Commission votes are final. 

Parties. Jurisdiction and Venue 

3. The State of Missouri is the Plaintiff in this action. 

4. Jeremiah W. (Jay) Nixon is the duly elected, qualified and acting Attorney 

General of the State of Missouri. 

5 .  Defendant Donald H. Rumsfeld (the "Secretary") is the Secretary of 

Defense of the United States of America. 

6 Defendant Anthony J. Principi was appointed by the President of the United 

States to be Chairman of the Defense Base Closure and Realignment Commission, and is 

being sued in this proceeding in that official capacity. 

.rr 7. Defendants James H. Bilbray, Philip E. Coyle, Harold W. Gehman, Jr., 

James V. Hansen, James T. Hill, Lloyd W. Newton, Samuel K. Skinner, and Sue Ellen 

Turner were appointed by the President of the United States to be members Commission, 

are being sued in that official capacity. 

8. This action arises under the "militia clause" of the United States 

Constitution, art. I, sec. 8, cl. 16; the Base Closure Act; 10 U.S.C. 5 1823 8; and 32 U.S.C. 

$ 104. This Court has jurisdiction over this action based on 28 U.S.C. 5 133 1 because it 

arises under the laws of the United States. 

9. Venue is proper in this judicial district under 28 U.S.C. 8 139 1 (a)(2), 

because a substantial part of the acts on which this action is based occurred within this 



district and a substantial part of the property that is the subject of the action is situated 

w within this judicial district. 

Factual Backmound 

1 0. On May 1 3,2005, Secretary Rums feld presented the Department of 

Defense Base Closure and Realignment Report ("BRAC Report") to the Commission. 

1 1. The BRAC Report was prepared by the Department pursuant to the BRAC 

Act. 

12. The BRAC Report contains nearly 200 recommendations from the 

Secretary to close or realign military installations within the United States and its 

territories. 

13. The BRAC Report recommends fundamental changes to the organization of 

the Lambert-St. Louis International Airport Air Guard Station in St. Louis, including the 

transfer of all fifteen F- 15 aircraft of the 13 1" Fighter Wing of the Missouri Air National 

Guard to the 57th Fighter Wing at Nellis Air Force Base in Nevada and the 177' Fighter 

Wing at Atlantic City International Airport Guard Station in New Jersey. 

14. This recommendation will certainly cause the loss of hundreds of 

Guardsmen, and an unknown number of civilian jobs at and around the Lambert-St. Louis 

International Airport Air Guard Station. 

15. The Commission adopted this recommendation by unanimous vote on 

August 26,2005. 



16. The 13 1" Fighter Wing is an operational flying Air National Guard unit 

located entirely within the State of Missouri. 

1 7. 1049 military positions are allotted to the 13 1 Fighter Wing. 

18. The 13 1" Fighter Wing's strength currently stands at about 99% of the 

authorized positions. 

19. 13 1" Fighter Wing personnel consist of 358 hll-time support personnel 

(270 military technicians and 88 Active Guard and Reserve), 645 traditional (part-time) 

Guard members, and 37 state employees. 

20. The 13 1" Fighter Wing is a military force. This well-trained and 

mission-ready Fighter Wing is under the command and control of the Governor of 

Missouri, pursuant to Article 4, Section 6 of the Missouri Constitution, and is ready to 

perform active duty missions for the states dealing with homeland security, natural 

disasters and other state missions. 

21. This Fighter Wing is one of the best and most experienced fighter wings in 

this country. Since September 1 1,200 1, the 13 1 st Fighter Wing has filled 1593 

mobilized/activated positions in direct support of combat operations and homeland 

defense. Many members have volunteered for activation or been involuntarily mobilized 

more than once. 

22. The 13 1" Fighter Wing has been intensely involved in combat operations. 

Since 1996, its deployments have included the following: Operation PROVIDE 

COMFORT, Incirlik AB, Turkey, 1996; Operation NORTHERN WATCH, Incirlik AB, 



Turkey, 1997 and 1998; Operation SOUTHERN WATCH, Prince Sultan, AB, Saudi 

Arabia, 2000; Air Expeditionary Force rotation to Keflavik AB, Iceland, 2002; and 

Operation NOBLE EAGLE, ENDURING FREEDOM and IRAQI FREEDOM, Central 

and Southwest Asia, Turkey, Saudi Arabia, Oman, Germany, Qatar, United Arab 

Emirates, Afghanistan, Kuwait. 

23. The 13 1" Fighter Wing is equipped and capable to go on "Air Sovereignty 

Alert." This means that, if tasked to do so, its pilots, the F-15s, and all necessary 

maintenance and support personnel will be "on status" and can "sit alert" to provide 

protection against civil disturbance, acts of terrorism, or invasion in Missouri, and 

tllroughout much of central United States. 

24. This protection is essential to Missouri and throughout the Midwest in light 

w of Missouri's two major metropolitan areas, two military facilities, one major defense 

contractor, the locks and dams network on the Mississippi River, one nuclear facility, one 

defense arsenal, extensive road system, two major rail heads, and overland nuclear 

shipment routes. This is a target-rich environment and aircraft, on alert and just minutes 

away, could make the difference between success and failure in a future attack. 

25. If the Secretary and the Commission are successful in pulling the fifteen 

F- 15s out of the 13 lth Fighter Wing Missouri's military strength will be substantially 

reduced. Such a reorganization increases the risks to Missourians, and deprives the 

Governor of Missouri of an irreplaceable tool in maintaining homeland security. 



COUNT I 

26. Plaintiff re-alleges paragraphs 1 through 25, above, and incorporate them by 

reference as though hlly set forth herein. 

27. The BRAC Act, which by its very name only applies to bases and not units 

or equipment, authorizes the Secretary to recommend and the Commission to adopt only 

two types of actions: (1) closing a base entirely and disposing of all of the property; or (2) 

closing part of a base, disposing of part of the property, and leaving behind a functioning 

military unit. 

28 Recommendations that serve no purpose other than to move aircraft from 

one unit to another - such as the recommendation for the Lambert Air Guard Station 

adopted by the Commission - are not authored by the BRAC Act. The Commission, in 

adopting this recommendation on August 26,2005, has exceeded its authority under the 

BRAC Act. 

29. The Secretary and the Commission characterize this dismantling of the 13 lst 

Fighter Wing as a "realignment." The BRAC Act does not authorize the Commission to 

realign a military installation unless there is a "reduction by more than 1000, or by more 

than 50 percent, in the number of civilian personnel authorized to be employed" at that 

installation. 10 U.S.C. Section 2687(a)(2). The recommendation for Lambert Air Guard 

Station, as adopted by the Commission on August 26,2005, does not meet this test. 

30. Rather than focus on reducing the armed forces infrastructure, as it was 

supposed to do, the Commission descended into the micro management of the military, 



directing the disposition of individual aircraft. The BRAC Act does not authorize the 

w Commission to transfer an entire complement of aircraft from Missouri to units outside 

h4issouri. Congress alone is granted the authority by the Constitution to equip the Armed 

Forces of the United States, and Congress did not delegate this power to the Commission 

through the language of the BRAC Act. BRAC's micro management, therefore, is in 

violation of the BRAC Act. 

COUNT I1 

3 1. Plaintiff re-alleges paragraphs 1 through 30, above, and incorporate them by 

reference as though fully set forth herein. 

32. The 13 1" Fighter Wing is organized as a unit of the Missouri Air National 

Guard (state) and Air Combat Command (federal). Its members receive compensation 

from the United States. 

33 Pursuant to 32 U.S.C. Section 104(c), ". . . no change in the branch, 

organization, or allotment of a unit located entirely within a State may be made without 

the approval of its governor." Under 32 U.S.C. Section 104(f)(l), "unless the President 

consents . . . an organization of the National Guard whose members have received 

compensation fiom the United States as members of the National Guard may not be 

disbanded." 

34. Pursuant to 10 U.S.C. Section 18328, "a unit of .  . . the Air National Guard 

of the United States may not be relocated or withdrawn under this chapter without the 

consent of the governor of the State . . . ." 



3 5. The transfer of all the 13 lth Fighter Wing's F- 15 aircraft constitutes, as a 

w practical and legal matter, a "change in the branch, organization or allotment of a unit 

located entirely within a State", a "relocat[ion] or withdraw[al]" of a "unit of the . . . Air 

National Guard of the United States," and a "disband[ing]" of "an organization of the 

National Guard", as those terms are used above. 

36. At no time during the 2005 BRAC process did the Secretary or anyone 

representing the Commission seek or obtain the consent of the Governor of Missouri to 

change the branch, organization or allotment of the 13 lth Fighter Wing. 

37. At no time during the 2005 BRAC process did the Secretary or anyone 

representing the Commission seek or obtain the consent of the Governor of Missouri or 

his authorized representatives to relocate or withdraw the 13 1' Fighter Wing. 

38. If requested, the Governor of Missouri would not give his approval to 

relocate, withdraw, or change the branch, organization or allotment of the 13 1' Fighter 

Wing. 

39. At no time during the 2005 BRAC process did the Secretary or anyone 

representing the Commission seek or obtain the consent of the President to disband the 

13 1" Fight Wing. Even should the President forward to Congress a report from the 

Commission that contained a recommendation that would effectively disband the 13 lst 

Fighter Wing, the President's consent cannot be inferred because the President, faced 

with an all-or-nothing proposition, would not have had an unencumbered choice. 



40. In May 2005 and at all times subsequent to the Secretary's transmittal of the 

BRAC Report to the Commission, an overwhelming majority of the 13 lth Fighter Wing 

was not and currently is not in active federal service. 

COUNT I11 

4 1. Plaintiff re-alleges paragraphs 1 through 40, above, and incorporate them by 

reference as though fblly set forth herein. 

42. Under the provisions of the United States Constitution, authority over the 

military is divided between the federal and state governments. U.S.C.A. Const. Art. 1, 

$8. The guarantee of the Second Amendment, regarding states' right to a well-regulated 

militia, was made for the purpose to assure the continuation and effectiveness of state 

militia. U.S .C.A. Const. Amend 11. 

43. The Secretary's recommendations to realign the 13 1 st Fighter Wing violates 

Art. 1, $8 and Amendment I1 of the United States Constitution by interfering with the 

maintenance and training of the Missouri National Guard, without the approval of the 

Governor of the State of Missouri. 

COUNT IV 

44. Plaintiff re-alleges paragraphs 1 through 43, above, and incorporate them by 

reference as though fully set forth herein. 

45. Pursuant to 10 U.S.C $ 18235(b)(l), the Secretary of Defense may not 

permit any use or disposition of a facility for a reserve component of the armed forces 



that would interfere with the facilities' use for administering and training the reserve 

components of the armed forces. 

46. The Secretary's proposed realignment of the 13 1" Fighter Wing would 

result in interference with the use of the Larnbert-St. Louis International Airport Air 

Guard Station for the training and administering of reserve components of the armed 

forces and is barred by 10 U.S.C. $18235(b)(l). 

RIPENESS FOR JUDICIAL REVIEW 

47. Pursuant to the military base closure and realignment process set forth in 

tile BRAC Act, Secretary Rumsfeld has finally and completely hlfilled his reporting 

requirements with respect to the 2005 round of alignments and closures to military 

installations, and no further actions are required of the Department before the 

tr 
recommendations relating to the 13 1" Fighter Wing take effect. 

48. On August 26,2005, the Commission adopted the Secretary's 

recommendation relating to the 13 la Fighter Wing, and only the ministerial act of 

delivering its report to the President remains. Now, during the period between adopting 

the recommendation and the deadline for presenting those recommendations to the 

President, is a proper time to challenge the validity of the Secretary's actions, and those 

of the Commission, and to preliminarily and permanently enjoin the Commission from 

including the recommendation relating to the 13 1" Fighter Wing to the President in its 

report. 



RELIEF SOUGHT 

w' Plaintiff prays that judgment be entered in his favor and against Defendants on 

Counts I, 11,111, and IV, and - if the State prevails on even one of these Counts - that the 

Court grant the following relief: 

A. An Order declaring that any recommendations relating to the 13 1 " Fighter 

Wing and/or the Air Guard Station in St. Louis's Lambert Airport included by the 

Secretary in his BRAC Report are invalid, null and void, and not properly before the 

Commission; and 

B. An Order declaring that any recommendation purporting to relate to the 

13 1" Fighter Wing andlor the Air Guard Station in St. Louis's Lambert Airport that were 

adopted by the Commission are invalid, null and void, and cannot properly be included in 

the Bill presented to the President; and 

C. A Preliminary and Permanent Injunction against the Commission and its 

members from including in its Bill, or otherwise delivering to the President, the 



recommendation relating to the 13 1" Fighter Wing andor the Air Guard Station in St. 

W Louis's Lambert Airport . 

Respectfully submitted, 

JEREMIAH W. (JAY) NIXON 
Attorney General of Missouri 

PAUL C. WILSON 
Assistant Attorney General 
Missouri Bar No. 40804 

DANIEL Y. HALL 
Assistant Attorney General 
Missouri Bar Np, 4 1663 

JQ~HN M. ROODHOUSE 
Assistant Attorney General 
Missouri Bar No. 564 13 

REX M. BURLISON 
Assistant Attorney General 
Federal Bar No. 10869 

P.O. Box 899 
Jefferson City, Missouri 65 102 
Phone No. (573) 75 1-885 1 
Fax No. (573) 75 1-7094 

Attorneys for Plaintiff 



United States District Court 
EASTERN DISTRICT OF MISSOURI 

NOTICE OF LAWSUIT AND 
REQUEST FOR WAIVER OF SERVICE OF SUMMONS 

* * Plaintiff to Complete Gray Area * * 

DUTY TO AVOID UNNECESSARY COSTS OF SERVICE OF SUMMONS 

Rule 4 of the FecJeral Rules of Civil Procedure requires certain parks to cooperate insaving unnecessarycostsofserviceofthesummonsand complaint Adefendantlocated inthe U n W  Sate3wb, aRer being nomed 
of an acbn and asked by a p la iM located in the United Sates to wake sewice of summons, Mlsto do so wil be requiredto bearthe cost dsuch servlce unless 9304 cause be shown for hs fallure to son and W m  the 
waiver. 

It is mt gwa cause for a failwe to wake service that a party believes that the mplaint  is unfowded, or mat the actan has been brought in an tmproper place or in a murt that lacks juriallcbon Werthe subpct matter of 
theadonoroverltspersonorwrty. Apattywbwaivesservn? dthesunmons r e t a i n s a w o n  

A defenc$ntMowa~esservice mustWhinthetlme specAed onthe waiver form serve on the pla'nWTs attorney (w unrepesented piamntif9 a response tome cornpaintand mustalsofile a signed rnW ofthe responsemth 
the mutt Ifthe amrormobbn 6 notseNedwithinthisWne, adetduitjujgmentmay betdkenagainstdlatdefeM Bywaiviwservra, adefendantisalbwed morebmetoanswer, than ifthesummons hadachraltyserved, 
when the reouestfor waiver of setvice was recehred. 



United States District Court 
EASTERN DISTRICT OF MISSOURI 

WAIVER OF SERVICE OF SUMMONS 

NOTICE TO DEFENDANT(S) I * * Plaintiff To Corn~lete Grav Area * * 

DEFENDANT'S ACKNOWLEDGMENT OF WAIVER OF SERVICE 

Date Print name 

Signature 

as of 
(Officer or Agent) (Corporation or Association) 

Address 

City, State, Zip Code 

- Page 2- 



United States District Court 
EASTERN DISTRICT OF MISSOURI 

NOTICE OF LAWSUIT AND 
FOR WAIVER OF SERVICE OF SUMMONS 

* * Plaintiff to Complete Gray Area * * 
L 

D U M  TO AVOID UNNECESSARY COSTS OF SERVlCE OF SUMMONS 

Rule 4 o f h  Federal Rules ot C N ~  PIocedure requiescertain padiesto cooperate insam u~cycoobofsemoflhesunmonsandcanplai l*  Adefendantlocated inlhe Unted Stateswho, afterbehgcdiked 
d an action and asked by a plaim bated in the Unled StaW to wake service of summons, fa## bJ do so wil be requted b bear the cost of w h  service unless good cause be shown for its falure 03 Sign ard relum lh? 
waiver. 

n Ls m t  gcv3 cause for a faam to wake sewla? mat a pr ly beleves mat h canplaint is umunded, orthatlhe adbn has teen brought in an m p o p r  pace or in a court that lacksjullsdicbon w e r h  subject matter of 
theacMnoroverLpersJnorWWettV. AmrtVwhowaivesserv iceof the~mmmretd imal~ard~~m~cxcedam~mbthe~vnmomorbthese~~otwmmons~.ar r lmavta~~toh i~~  . . . ,  - * ,  
ofthe awrt or b lh? @a03 where'theacbon 6 s  teen brought 

AdefeIxanthWdlVBSseNice InUStWnthetine s p l c W  Onthewawerbn serveon the ptaLLaWmey (or mrepesented p k w a  respmetothe mmplaintand mustabfile a stgned oflhe response Mth 
themut iflh?answerormotbn 61PtSeNedWn~~t im8,  adeQtdtj@mentmay betakenagaistttatdelendart By wamngsenrice, adefendantisaUowed more t imetoa~, than b'me summons hadactuaItyseNed, 
when the requestforwaker ofsenikewas receked. 



United States District Court 
EASTERN DISTFUCT OF MISSOURI 

WAIVER OF SERVICE OF SUMMONS 

I NOTICE TO DEFENDANT(S) 
* * Plaintiff To Com~lete Grav Area * * 

DEFENDANT'S ACKNOWLEDGMENT OF WAIVER OF SERVICE 

I Date Print name 

I Signature 

I of 
(Officer or Agent) (Corporation or Association) 

I Address 

City, State, Zip Code 

- Page 2- 



A 0  440 (Rev. 10193) Summons in a Civil Action 

United States District Court 
wf EASTERN DISTRICT OF MISSOURI 

STATE OF MISSOURI, ex rel. 
JEFIEXINI W. [JAY) NIXON, 
Attorney General of the State of Missouri 

SUMMONS IN A CIVIL CASE 

v. 

DONALD 3. RWSFELD, et al. 

CASE NUMBER: 

and serve: Catherine T. Hanawav 
U.S. Attorney 
I I I South 10' St., 20' Floor 
St. Louis, Mo 63102 

TO: (Name and address of defendant) and sexve: Alberto Gonzales 
Attorney General of the US. 

Samuel K. Skinner 950 Pennsylvania Ave., NW 
Menber of the Defense Base Closure and Washington, Dc 20530-0001 
Reaiignment Canmission, 2521 South Clark St., 
Ste. 600 
Arlington, VA 22202 

YOU ARE HEREBY SUMMONED and required to serve upan PLAINTIFF'S ATTORNEY (name and address) 

JERBUAH W. (JAY) NIXON 
Attorney General of Missouri P. 0. Box 899 
PAUL C. WILSON, Missouri Bar No. 40804 Jefferson City, MO 65102 
Assistant Attorney General 

DANIEL Y. rWL, Missouri Bar No. 41663 
Assistant Attorney General 

REX M. BURLSION, Federal Bar No. 10869 
Assistant Attorney General 

an answer to the complaint which is herewith served upon you, within days after 
service of this summons upon you, exclusive of the day of service. If you fail to do so, judgment by default will be taken 
against you for the relief demanded in the complaint. You must also file your answer with the Clerk of this Coufi within a 
reasonable period of tlme after service. 



A 0  440 (Rev. 10193) Summons in a Clvll Action 

I RETURN OF SERVICE 
. - 

I Service of the Summons and Com~laint was made by met 
1 DATE 

NAME OF SERVER (PRINT) 
I 
TITLE 

Check one box below to Indicate appropriate method of service 

w 

I Served personaily upon the defendant. Place where served: 

Left coples thereof at the defendant's dwelling house or usual place of abode with a person of suitable age and 
discretion then resldlng therein. 
Name of person with whom the summons and complaint were left: 

I 

STATEMENT OFSFRVICE FEES 
( SERVICES 1 TOTAL 

I I I 
DECLARATION OF SERVER 

I declare under penalty of perjury under the laws of the United States of America that the foregoing 
information contained in the Return of Servlce and Statement of Sewlce Fees is true and correct. 

I Executed on 
Dale Signature of Server 

cr, As to who may serve e summon3 aee Rule 4 of the Federal Rules of Clvll Procedure. 



IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF MISSOURI 

STATE OF MISSOURI, ex rel. 
JEREMIAH W. (JAY) NIXON, 
Attorney General of the State of Missouri, 

Plaintiff, 

DONALD H. RUMSFELD, in his official 
capacity as Secretary of Defense of the 
United States; ANTHONY J. PRINCIPI, 
in his official capacity as Chairman of the 
Defense Base Closure and Realignment 
Commission; JAMES H. BILBRAY; 
PHILIP E. COYLE; HAROLD W. 
GEHMAN, JR.; JAMES V. HANSEN; 
JAMES T. HILL; LLOYD W. NEWTON; 
SAMUEL K. SKINNER; and SUE ELLEN 
TURNER, in their official capacity as 
members of the Defense Base Closure and 

9 Realignment Commission, 

Defendants. 

1 
1 
1 Civil Action: 
1 
1 4: 05CV01387 JCH 
1 
) 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
) 
1 
1 
1 

COMPLAINT SEEKING A DECLARATORY JUDGMENT 
AS WELL AS A PRELIMINARY AND PERMANENT INJUNCTIONS 

Plaintiff, the State of Missouri, at the relation of Jeremiah W. (Jay) Nixon, 

Attorney General of the State of Missouri, files this Complaint against Donald H. 

Rumsfeld, in his official capacity as the Secretary of Defense of the United States; 

Anthony J. Principi, in his official capacity as Chairman of the Defense Base Closure and 

Realignment Commission (the "Commission"); James H. Bilbray; Philip E. Coyle; 

Harold W. Gehman, Jr.; James V. Hansen; James T. Hill; Lloyd W. Newton; Samuel K. 



Skinner; and Sue Ellen Turner, in their official capacity as members of the Commission, 

w and states as follows: 

Nature of This Action 

1. This action arises out of the attempt by United States Department of 

Defense ("Department") to fundamentally change the organization and allotment of the 

Lambert-St. Louis International Airport Air Guard Station in St. Louis, Missouri. This 

attempted change in organization involves primarily the transfer of all fifteen F- 15 

aircraft of the 13 1 st Fighter Wing of the Missouri Air National Guard ("1 3 1" Fighter 

Wing") to other units outside Missouri, and the elimination of hundreds of military 

positions related thereto. The Defendants attempted to effect this reorganization by using 

the procedures set forth in the Defense Base Closure and Realignment Act of 1990, as 

V amended, codified at 10 U.S.C. 8 2687 note ("BRAC Act"). 

2. Defendants' attempt to reorganize the 13 lSt Fighter Wing exceeds that 

which is authorized by the BRAC Act. In addition, Defendants attempted to accomplish 

this reorganization with having sought or obtained the consent or approval of the 

Governor of the State of Missouri, the comrnander-in-chief of the Missouri National 

Guard, as required by federal statutes. Finally, the Department, in reaching its 

recommendation to reorganize the 13 1" Fighter Wing, substantially deviated from the 

criteria set forth the BRAC Act, a violation that the Commission failed in its duty to 

identify and remedy even after presented with overwhelming evidence by state officials 



and officers from the 13 1" Fighter Wing. This issue is still before the Commission, but 

may be raised in this Court once the Commission votes are final. 

Parties, Jurisdiction and Venue 

3. The State of Missouri is the Plaintiff in this action. 

4. Jeremiah W. (Jay) Nixon is the duly elected, qualified and acting Attorney 

General of the State of Missouri. 

5. Defendant Donald H. Rumsfeld (the "Secretary") is the Secretary of 

Defense of the United States of America. 

6 Defendant Anthony J. Principi was appointed by the President of the United 

States to be Chairman of the Defense Base Closure and Realignment Commission, and is 

being sued in this proceeding in that official capacity. 

V 7. Defendants James H. Bilbray, Philip E. Coyle, Harold W. Gehman, Jr., 

James V. Hansen, James T. Hill, Lloyd W. Newton, Samuel K. Skinner, and Sue Ellen 

Turner were appointed by the President of the United States to be members Commission, 

are being sued in that official capacity. 

8. This action arises under the "militia clause" of the United States 

Constitution, art. I, sec. 8, cl. 16; the Base Closure Act; 10 U.S.C. 5 18238; and 32 U.S.C. 

5 104. This Court has jurisdiction over this action based on 28 U.S.C. 5 133 1 because it 

arises under the laws of the United States. 

9. Venue is proper in this judicial district under 28 U.S.C. 5 1391(a)(2), 

because a substantial part of the acts on which this action is based occurred within this 



district and a substantial part of the property that is the subject of the action is situated 

within this judicial district. 

Factual Backmound 

10. On May 13,2005, Secretary Rumsfeld presented the Department of 

Defense Base Closure and Realignment Report ("BRAC Report") to the Commission. 

1 1. The BRAC Report was prepared by the Department pursuant to the BRAC 

Act. 

12. The BRAC Report contains nearly 200 recommendations fiom the 

Secretary to close or realign military installations within the United States and its 

territories. 

13. The BRAC Report recommends fundamental changes to the organization of - the Lambert-St. Louis International Airport Air Guard Station in St. Louis, including the 

transfer of all fifteen F-15 aircraft of the 13 1" Fighter Wing of the Missouri Air National 

Guard to the 57" Fighter Wing at Nellis Air Force Base in Nevada and the 177" Fighter 

Wing at Atlantic City International Airport Guard Station in New Jersey. 

14. This recommendation will certainly cause the loss of hundreds of 

Guardsmen, and an unknown number of civilian jobs at and around the Larnbert-St. Louis 

International Airport Air Guard Station. 

15. The Commission adopted this recommendation by unanimous vote on 

August 26,2005. 



16. The 13 1" Fighter Wing is an operational flying Air National Guard unit 

W located entirely within the State of Missouri. 

17. 1049 military positions are allotted to the 13 1" Fighter Wing. 

18. The 13 1" Fighter Wing's strength currently stands at about 99% of the 

authorized positions. 

1 9. 1 3 1 " Fighter Wing personnel consist of 3 5 8 full-time support personnel 

(270 military technicians and 88 Active Guard and Reserve), 645 traditional (part-time) 

Guard members, and 37 state employees. 

20. The 13 1& Fighter Wing is a military force. This well-trained and 

mission-ready Fighter Wing is under the command and control of the Governor of 

Missouri, pursuant to Article 4, Section 6 of the Missouri Constitution, and is ready to 

QIv perform active duty missions for the states dealing with homeland security, natural 

disasters and other state missions. 

2 1. This Fighter Wing is one of the best and most experienced fighter wings in 

this country. Since September 1 1,200 1, the 13 1 st Fighter Wing has filled 1593 

mobilized/activated positions in direct support of combat operations and homeland 

defense. Many members have volunteered for activation or been involuntarily mobilized 

more than once. 

22. The 13 1" Fighter Wing has been intensely involved in combat operations. 

Since 1996, its deployments have included the following: Operation PROVIDE 

COMFORT, Incirlik AB, Turkey, 1996; Operation NORTHERN WATCH, Incirlik AB, 



Turkey, 1997 and 1998; Operation SOUTHERN WATCH, Prince Sultan, AB, Saudi 

Arabia, 2000; Air Expeditionary Force rotation to Keflavik AB, Iceland, 2002; and 

Operation NOBLE EAGLE, ENDURING FREEDOM and IRAQI FREEDOM, Central 

and Southwest Asia, Turkey, Saudi Arabia, Oman, Germany, Qatar, United Arab 

Emirates, Afghanistan, Kuwait. 

23. The 13 1" Fighter Wing is equipped and capable to go on "Air Sovereignty 

Alert." This means that, if tasked to do so, its pilots, the F-15s, and all necessary 

maintenance and support personnel will be "on status" and can "sit alert" to provide 

protection against civil disturbance, acts of terrorism, or invasion in Missouri, and 

throughout much of central United States. 

24. This protection is essential to Missouri and throughout the Midwest in light 

w of Missouri's two major metropolitan areas, two military facilities, one major defense 

contractor, the locks and dams network on the Mississippi River, one nuclear facility, one 

defense arsenal, extensive road system, two major rail heads, and overland nuclear 

shipment routes. This is a target-rich environment and aircraft, on alert and just minutes 

away, could make the difference between success and failure in a future attack. 

25. If the Secretary and the Commission are successful in pulling the fifteen 

F- 15s out of the 13 1' Fighter Wing Missouri's military strength will be substantially 

reduced. Such a reorganization increases the risks to Missourians, and deprives the 

Governor of Missouri of an irreplaceable tool in maintaining homeland security. 



COUNT I 

Wv 26. Plaintiff re-alleges paragraphs 1 through 25, above, and incorporate them by 

reference as though fully set forth herein. 

27. The BRAC Act, which by its very name only applies to bases and not units 

or equipment, authorizes the Secretary to recommend and the Commission to adopt only 

two types of actions: (1) closing a base entirely and disposing of all of the property; or (2) 

closing part of a base, disposing of part of the property, and leaving behind a hctioning 

military unit. 

28 Recommendations that serve no purpose other than to move aircraft from 

one unit to another - such as the recommendation for the Lambert Air Guard Station 

adopted by the Commission - are not authored by the BRAC Act. The Commission, in 

adopting this recommendation on August 26,2005, has exceeded its authority under the 

BRAC Act. 

29. The Secretary and the Commission characterize this dismantling of the 13 lst 

Fighter Wing as a "realignment." The BRAC Act does not authorize the Commission to 

realign a military installation unless there is a "reduction by more than 1000, or by more 

than 50 percent, in the number of civilian personnel authorized to be employed" at that 

installation. 10 U.S.C. Section 2687(a)(2). The recommendation for Lambert Air Guard 

Station, as adopted by the Commission on August 26,2005, does not meet this test. 

30. Rather than focus on reducing the armed forces infrastructure, as it was 

supposed to do, the Commission descended into the micro management of the military, 



directing the disposition of individual aircraft. The BRAC Act does not authorize the 

Commission to transfer an entire complement of aircraft from Missouri to units outside 

Missouri. Congress alone is granted the authority by the Constitution to equip the Anned 

Forces of the United States, and Congress did not delegate this power to the Commission 

through the language of the BRAC Act. BRAC's micro management, therefore, is in 

violation of the BRAC Act. 

COUNT I1 

3 1. Plaintiff re-alleges paragraphs 1 through 30, above, and incorporate them by 

reference as though fully set forth herein. 

32. The 13 lth Fighter Wing is organized as a unit of the Missouri Air National 

Guard (state) and Air Combat Command (federal). Its members receive compensation 

W from the United States. 

33 Pursuant to 32 U.S.C. Section 104(c), ". . . no change in the branch, 

organization, or allotment of a unit located entirely within a State may be made without 

the approval of its governor." Under 32 U.S.C. Section 104(f)(l), "unless the President 

consents . . . an organization of the National Guard whose members have received 

compensation from the United States as members of the National Guard may not be 

disbanded." 

34. Pursuantto10U.S.C.Section18328,"aunitof . . .  theAirNationalGuard 

of the United States may not be relocated or withdrawn under this chapter without the 

consent of the governor of the State . . . ." 



3 5. The transfer of all the 13 1' Fighter Wing's F- 15 aircraft constitutes, as a 

w practical and legal matter, a "change in the branch, organization or allotment of a unit 

located entirely within a State", a "relocat[ion] or withdraw[al]" of a "unit of the . . . Air 

National Guard of the United States," and a "disband[ing]" of "an organization of the 

National Guard", as those terms are used above. 

36. At no time during the 2005 BRAC process did the Secretary or anyone 

representing the Commission seek or obtain the consent of the Governor of Missouri to 

change the branch, organization or allotment of the 13 lth Fighter Wing. 

37. At no time during the 2005 BRAC process did the Secretary or anyone 

representing the Commission seek or obtain the consent of the Governor of Missouri or 

his authorized representatives to relocate or withdraw the 13 1' Fighter Wing. 

38. If requested, the Governor of Missouri would not give his approval to 

relocate, withdraw, or change the branch, organization or allotment of the 13 1' Fighter 

Wing. 

39. At no time during the 2005 BRAC process did the Secretary or anyone 

representing the Commission seek or obtain the consent of the President to disband the 

13 1" Fight Wing. Even should the President forward to Congress a report from the 

Commission that contained a recommendation that would effectively disband the 13 lst 

Fighter Wing, the President's consent cannot be inferred because the President, faced 

with an all-or-nothing proposition, would not have had an unencumbered choice. 



40. In May 2005 and at all times subsequent to the Secretary's transmittal of the 

w BRAC Report to the Commission, an overwhelming majority of the 13 1' Fighter Wing 

was not and currently is not in active federal service. 

COUNT I11 

4 1. Plaintiff re-alleges paragraphs 1 through 40, above, and incorporate them by 

reference as though filly set forth herein. 

42. Under the provisions of the United States Constitution, authority over the 

military is divided between the federal and state governments. U.S.C.A. Const. Art. 1, 

$8. The guarantee of the Second Amendment, regarding states' right to a well-regulated 

militia, was made for the purpose to assure the continuation and effectiveness of state 

militia. U.S.C.A. Const. Amend 11. 

43. The Secretary's recommendations to realign the 13 1" Fighter Wing violates 

Art. 1, $8 and Amendment I1 of the United States Constitution by interfering with the 

maintenance and training of the Missouri National Guard, without the approval of the 

Governor of the State of Missouri. 

COUNT IV 

44. Plaintiff re-alleges paragraphs 1 through 43, above, and incorporate them by 

reference as though filly set forth herein. 

45. Pursuant to 10 U.S.C $18235(b)(l), the Secretary of Defense may not 

permit any use or disposition of a facility for a reserve component of the armed forces 



that would interfere with the facilities' use for administering and training the reserve 

components of the armed forces. 

46. The Secretary's proposed realignment of the 13 1" Fighter Wing would 

result in interference with the use of the Lambert-St. Louis International Airport Air 

Guard Station for the training and administering of reserve components of the armed 

forces and is barred by 10 U.S.C. §18235(b)(l). 

RIPENESS FOR JUDICIAL REVIEW 

47. Pursuant to the military base closure and realignment process set forth in 

the BRAC Act, Secretary Rumsfeld has finally and completely fulfilled his reporting 

requirements with respect to the 2005 round of alignments and closures to military 

installations, and no further actions are required of the Department before the 

recommendations relating to the 13 lSt Fighter Wing take effect. 

48. On August 26,2005, the Commission adopted the Secretary's 

recommendation relating to the 13 1 st Fighter Wing, and only the ministerial act of 

delivering its report to the President remains. Now, during the period between adopting 

the recommendation and the deadline for presenting those recommendations to the 

President, is a proper time to challenge the validity of the Secretary's actions, and those 

of the Commission, and to preliminarily and permanently enjoin the Commission from 

including the recommendation relating to the 13 1" Fighter Wing to the President in its 

report. 



RELIEF SOUGHT 

Plaintiff prays that judgment be entered in his favor and against Defendants on 

Counts I, 11,111, and IV, and - if the State prevails on even one of these Counts - that the 

Court grant the following relief: 

A. An Order declaring that any recommendations relating to the 13 1 " Fighter 

Wing andlor the Air Guard Station in St. Louis's Lambert Airport included by the 

Secretary in his BRAC Report are invalid, null and void, and not properly before the 

Commission; and 

B. An Order declaring that any recommendation purporting to relate to the 

13 1" Fighter Wing andlor the Air Guard Station in St. Louis's Lambert Airport that were 

adopted by the Commission are invalid, null and void, and cannot properly be included in 

the Bill presented to the President; and 

C. A Preliminary and Permanent Injunction against the Commission and its 

members from including in its Bill, or otherwise delivering to the President, the 



recommendation relating to the 13 1" Fighter Wing and/or the Air Guard Station in St. 

Louis's Lambert Airport . 

Respectfully submitted, 

JEREMIAH W. (JAY) NIXON 
Attorney General of Missouri 

PAUL C. WILSON 
Assistant Attorney General 
Missouri Bar No. 40804 

DANIEL Y. HALL 
Assistant Attorney General 
Missouri Bar Nsr 4 1663 

J&IN M. ROODHOUSE 
Assistant Attorney General 
Missouri Bar No. 56413 

REX M. BURLISON 
Assistant Attorney General 
Federal Bar No. 10869 

P.O. Box 899 
Jefferson City, Missouri 65 102 
Phone No. (573) 75 1-885 1 
Fax No. (573) 75 1-7094 

Attorneys for Plaintiff 
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EASTERN DISTRICT OF MISSOURI 
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A 0  440 (Rev. 10193) Summons in a Clvil Action 

United States District Court 
EASTERN DISTRICT OF MISSOURI 

STATE OF MISSOURI, ex rel. 
JEREMIAH W. (JAY NIXON. . . 
Attorney General of the State of Missouri 

v. 

DONALD W. RUMSFZLD, et al. 

SUMMONS IN A CIVIL CASE 

CASE NUMBER: 

and serve: Catherine T. Hanaway 
U.S. Attorney 
1 1  I South lo* St., 20mFloor 
St Louis, Mo 63102 

TO: (Name and address of  defendant) and save: Alberto Gonzales 
Attorney G e n d  of the U.S. 

Sue Ellen Turner 950 Pennsylvania Ave., NW 
Member of the Defense Base Closure and Washington, DC 20530-0001 
Realignment Commission, 2521 South Clark St., 
Ste. 600 
Arlington, VA 22202 

YOU ARE HEREBY SUMMONED and required to serve upon PLAINTIFFS ATTORNEY (name and address) 

JEREMIAH W. (JAY) NIXON 
Attorney Gezeral of Missouri 

P. 0. Box 899 
Jef ferson C i t y ,  MO 65102 

PAUL C. WILSON, Missouri Bar No. 40804 
Assistant Attorney General 

DANIEL Y. HALL, Missouri Bar No. 41663 
Assistant Attorney General 

RZX M. BURLSION, Federal Bar No. 10869 
Assistant Attorney General 

an answer to the complaint which is herewith served upon you, within && days after 
service of this summons upon you, exclusive of the day of service. If you fail to do so, judgment by default will be taken 
against you for the relief demanded in the complaint. You must also file your answer with the Clerk of this Court within a 
reasonable period of time after service. 



A 0  440 (Rev. 10193) Summons In a Chrll Action 

RETURN OF SERVICE 

1 Service of the Summons and Complaint was made by met I 
I 

NAME OF SERVER (PRINT) TITLE J 
Check one box below fo indicate appropriete method of scrndce 

I Served personally upon the defendant. Place where served: 

Left copies thereof at the defendant's dwelling house or usual place of abode with a person of suitable age and 
discretion than residing therein. 
Name of person with whom the summons and complaint were left: 

I n Other (specify): 

E ES 
TOTAL 

I DECLARATION OF SERVER 

I declare under penalty of  perjury under the laws of the United States of America that the foregoing 

Information contained in the Return of Sarvlce and Statement of Service Fees Is true and correct. 

I Executed on 
Date Signature of Server 

I 
1 An to who may serve a summons see Rule 4 of the Federai Rules of Clvll Procodirre. 



IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF MISSOURI 

V 
STATE OF MISSOURI, ex rel. 
JEREMIAH W. (JAY) NIXON, 
Attorney General of the State of Missouri, ) Civil Action: 

Plaintiff, 4: 05CV01387 JCH 

v. ) 
1 

DONALD H. RUMSFELD, in his official ) 
capacity as Secretary of Defense of the 
United States; ANTHONY J. PRINCIPI, 
in his official capacity as Chairman of the 
Defense Base Closure and Realignment 
Commission; JAMES H. BILBRAY; 
PHILIP E. COYLE; HAROLD W. 
GEHMAN, JR.; JAMES V. HANSEN; 
JAMES T. HILL; LLOYD W. NEWTON; 
SAMUEL K. SKINNER; and SUE ELLEN 
TURNER, in their official capacity as 
members of the Defense Base Closure and 
Realignment Commission, 

Defendants. 

COMPLAINT SEEKING A DECLARATORY JUDGMENT 
AS WELL AS A PRELIMINARY AND PERMANENT INJUNCTIONS 

Plaintiff, the State of Missouri, at the relation of Jeremiah W. (Jay) Nixon, 

Attorney General of the State of Missouri, files this Complaint against Donald H. 

Rumsfeld, in his official capacity as the Secretary of Defense of the United States; 

Anthony J. Principi, in his official capacity as Chairman of the Defense Base Closure and 

Realignment Commission (the "Commission"); James H. Bilbray; Philip E. Coyle; 

Harold W. Gehman, Jr.; James V. Hansen; James T. Hill; Lloyd W. Newton; Samuel K. 



Skinner; and Sue Ellen Turner, in their official capacity as members of the Commission, 

w and states as follows: 

Nature of This Action 

1. This action arises out of the attempt by United States Department of 

Defense ("Department") to fundamentally change the organization and allotment of the 

Lambert-St. Louis International Airport Air Guard Station in St. Louis, Missouri. This 

attempted change in organization involves primarily the transfer of all fifteen F- 15 

aircraft of the 13 1 " Fighter Wing of the Missouri Air National Guard (" 13 1" Fighter 

Wing") to other units outside Missouri, and the elimination of hundreds of military 

positions related thereto. The Defendants attempted to effect this reorganization by using 

the procedures set forth in the Defense Base Closure and Realignment Act of 1990, as 

amended, codified at 10 U.S.C. 8 2687 note ("BRAC Act"). 

2. Defendants' attempt to reorganize the 13 1" Fighter Wing exceeds that 

which is authorized by the BRAC Act. In addition, Defendants attempted to accomplish 

this reorganization with having sought or obtained the consent or approval of the 

Governor of the State of Missouri, the comrnander-in-chief of the Missouri National 

Guard, as required by federal statutes. Finally, the Department, in reaching its 

recommendation to reorganize the 13 1 Fighter Wing, substantially deviated from the 

criteria set forth the BRAC Act, a violation that the Commission failed in its duty to 

identify and remedy even after presented with overwhelming evidence by state officials 



and officers from the 13 1" Fighter Wing. This issue is still before the Commission, but 

may be raised in this Court once the Commission votes are final. 

Parties. Jurisdiction and Venue 

3. The State of Missouri is the Plaintiff in this action. 

4. Jeremiah W. (Jay) Nixon is the duly elected, qualified and acting Attorney 

General of the State of Missouri. 

5. Defendant Donald H. Rumsfeld (the "Secretary") is the Secretary of 

Defense of the United States of America. 

6 Defendant Anthony J. Principi was appointed by the President of the United 

States to be Chairman of the Defense Base Closure and Realignment Commission, and is 

being sued in this proceeding in that official capacity. 

V 7. Defendants James H. Bilbray, Philip E. Coyle, Harold W. Gehman, Jr., 

James V. Hansen, James T. Hill, Lloyd W. Newton, Samuel K. Skinner, and Sue Ellen 

Turner were appointed by the President of the United States to be members Commission, 

are being sued in that official capacity. 

8. This action arises under the "militia clause" of the United States 

Constitution, art. I, sec. 8, cl. 16; the Base Closure Act; 10 U.S.C. 8 18238; and 32 U.S.C. 

$ 104. This Court has jurisdiction over this action based on 28 U.S.C. $ 1331 because it 

arises under the laws of the United States. 

9. Venue is proper in this judicial district under 28 U.S.C. $ 1391(a)(2), 

because a substantial part of the acts on which this action is based occurred within this 



district and a substantial part of the property that is the subject of the action is situated 

w within this judicial district. 

Factual Back~round 

10. On May 13,2005, Secretary Rumsfeld presented the Department of 

Defense Base Closure and Realignment Report ("BRAC Report") to the Commission. 

1 1. The BRAC Report was prepared by the Department pursuant to the BRAC 

Act. 

12. The BRAC Report contains nearly 200 recommendations from the 

Secretary to close or realign military installations within the United States and its 

territories. 

13. The BRAC Report recommends fundamental changes to the organization of 

the Larnbert-St. Louis International Airport Air Guard Station in St. Louis, including the 

transfer of all fifteen F- 15 aircraft of the 13 1" Fighter Wing of the Missouri Air National 

Guard to the 57'h Fighter Wing at Nellis Air Force Base in Nevada and the 177th Fighter 

Wing at Atlantic City International Airport Guard Station in New Jersey. 

14. This recommendation will certainly cause the loss of hundreds of 

Guardsmen, and an unknown number of civilian jobs at and around the Larnbert-St. Louis 

International Airport Air Guard Station. 

15. The Commission adopted this recommendation by unanimous vote on 

August 26,2005. 



16. The 13 lth Fighter Wing is an operational flying Air National Guard unit 

located entirely within the State of Missouri. 

17. 1049 military positions are allotted to the 13 1" Fighter Wing. 

18. The 13 1" Fighter Wing's strength currently stands at about 99% of the 

authorized positions. 

19. 13 1& Fighter Wing personnel consist of 358 full-time support personnel 

(270 military technicians and 88 Active Guard and Reserve), 645 traditional (part-time) 

Guard members, and 37 state employees. 

20. The 13 1" Fighter Wing is a state military force. This well-trained and 

mission-ready Fighter Wing is under the command and control of the Governor of 

Missouri, pursuant to Article 4, Section 6 of the Missouri Constitution, and is ready to 

w perfom active duty missions for the states dealing with homeland security, natural 

disasters and other state missions. 

21. This Fighter Wing is one of the best and most experienced fighter wings in 

this country. Since September 1 1,200 1, the 13 1 st Fighter Wing has filled 1593 

mobilized/activated positions in direct support of combat operations and homeland 

defense. Many members have volunteered for activation or been involuntarily mobilized 

more than once. 

22. The 13 1" Fighter Wing has been intensely involved in combat operations. 

Since 1996, its deployments have included the following: Operation PROVIDE 

COMFORT, Incirlik AB, Turkey, 1996; Operation NORTHERN WATCH, Incirlik AB, 



Turkey, 1997 and 1998; Operation SOUTHERN WATCH, Prince Sultan, AB, Saudi 

w Arabia, 2000; Air Expeditionary Force rotation to Keflavik AB, Iceland, 2002; and 

Operation NOBLE EAGLE, ENDURING FREEDOM and IRAQI FREEDOM, Central 

and Southwest Asia, Turkey, Saudi Arabia, Oman, Germany, Qatar, United Arab 

Emirates, Afghanistan, Kuwait. 

23. The 13 1" Fighter Wing is equipped and capable to go on "Air Sovereignty 

Alert." This means that, if tasked to do so, its pilots, the F-1 5s, and all necessary 

maintenance and support personnel will be "on status" and can "sit alert" to provide 

protection against civil disturbance, acts of terrorism, or invasion in Missouri, and 

tllroughout much of central United States. 

24. This protection is essential to Missouri and throughout the Midwest in light 

w of Missouri's two major metropolitan areas, two military facilities, one major defense 

contractor, the locks and dams network on the Mississippi River, one nuclear facility, one 

defense arsenal, extensive road system, two major rail heads, and overland nuclear 

shipment routes. This is a target-rich environment and aircraft, on alert and just minutes 

away, could make the difference between success and failure in a future attack. 

25. If the Secretary and the Commission are successfU1 in pulling the fifteen 

F- 15s out of the 13 lth Fighter Wing Missouri's military strength will be substantially 

reduced. Such a reorganization increases the risks to Missourians, and deprives the 

Governor of Missouri of an irreplaceable tool in maintaining homeland security. 



COUNT I 

wIP 26. Plaintiff re-alleges paragraphs 1 through 25, above, and incorporate them by 

reference as though filly set forth herein. 

27. The BRAC Act, which by its very name only applies to bases and not units 

or equipment, authorizes the Secretary to recommend and the Commission to adopt only 

two types of actions: (1) closing a base entirely and disposing of all of the property; or (2) 

closing part of a base, disposing of part of the property, and leaving behind a functioning 

military unit. 

28 Recommendations that serve no purpose other than to move aircraft fiom 

one unit to another - such as the recommendation for the Lambert Air Guard Station 

adopted by the Commission - are not authored by the BRAC Act. The Commission, in 

adopting this recommendation on August 26,2005, has exceeded its authority under the 

BRAC Act. 

29. The Secretary and the Commission characterize this dismantling of the 13 1 st 

Fighter Wing as a "realignment." The BRAC Act does not authorize the Commission to 

realign a military installation unless there is a "reduction by more than 1000, or by more 

than 50 percent, in the number of civilian personnel authorized to be employed" at that 

installation. 10 U.S.C. Section 2687(a)(2). The recommendation for Lambert Air Guard 

Station, as adopted by the Commission on August 26,2005, does not meet this test. 

30. Rather than focus on reducing the armed forces infrastructure, as it was 

supposed to do, the Commission descended into the micro management of the military, 



directing the disposition of individual aircraft. The BRAC Act does not authorize the 

Commission to transfer an entire complement of aircraft from Missouri to units outside 

Missouri. Congress alone is granted the authority by the Constitution to equip the Armed 

Forces of the United States, and Congress did not delegate this power to the Commission 

through the language of the BRAC Act. BRAC's micro management, therefore, is in 

violation of the BRAC Act. 

COUNT I1 

3 1. Plaintiff re-alleges paragraphs 1 through 30, above, and incorporate them by 

reference as though fully set forth herein. 

32. The 13 lth Fighter Wing is organized as a unit of the Missouri Air National 

Guard (state) and Air Combat Command (federal). Its members receive compensation 

w fiom the United States. 

33 Pursuant to 32 U.S.C. Section 104(c), ". . . no change in the branch, 

organization, or allotment of a unit located entirely within a State may be made without 

the approval of its governor." Under 32 U.S.C. Section 104(f)(l), "unless the President 

consents . . . an organization of the National Guard whose members have received 

compensation from the United States as members of the National Guard may not be 

disbanded." 

34. Pursuant to 10 U.S.C. Section 18328, "a unit o f .  . . the Air National Guard 

of the United States may not be relocated or withdrawn under this chapter without the 

consent of the governor of the State . . . ." 



35. The transfer of all the 13 1" Fighter Wing's F- 15 aircraft constitutes, as a 

practical and legal matter, a "change in the branch, organization or allotment of a unit 

located entirely within a State", a "relocat[ion] or withdraw[al]" of a "unit of the . . . Air 

National Guard of the United States," and a "disband[ing]" of "an organization of the 

National Guard", as those terms are used above. 

36. At no time during the 2005 BRAC process did the Secretary or anyone 

representing the Commission seek or obtain the consent of the Governor of Missouri to 

change the branch, organization or allotment of the 13 lth Fighter Wing. 

37. At no time during the 2005 BRAC process did the Secretary or anyone 

representing the Commission seek or obtain the consent of the Governor of Missouri or 

his authorized representatives to relocate or withdraw the 13 lth Fighter Wing. 

w 38. If requested, the Governor of Missouri would not give his approval to 

relocate, withdraw, or change the branch, organization or allotment of the 13 1" Fighter 

wing. 

39. At no time during the 2005 BRAC process did the Secretary or anyone 

representing the Commission seek or obtain the consent of the President to disband the 

13 1"' Fight Wing. Even should the President forward to Congress a report from the 

Commission that contained a recommendation that would effectively disband the 13 1 st 

Fighter Wing, the President's consent cannot be inferred because the President, faced 

with an all-or-nothing proposition, would not have had an unencumbered choice. 



40. In May 2005 and at all times subsequent to the Secretary's transmittal of the 

J BRAC Report to the Commission, an overwhelming majority of the 13 lm Fighter Wing 

was not and currently is not in active federal service. 

COUNT I11 

4 1. Plaintiff re-alleges paragraphs 1 through 40, above, and incorporate them by 

reference as though fully set forth herein. 

42. Under the provisions of the United States Constitution, authority over the 

military is divided between the federal and state governments. U.S.C.A. Const. Art. 1, 

$8. The guarantee of the Second Amendment, regarding states' right to a well-regulated 

militia, was made for the purpose to assure the continuation and effectiveness of state 

militia. U.S.C.A. Const. Amend 11. 

43. The Secretary's recommendations to realign the 13 1 " Fighter Wing violates 

Art. 1, $8 and Amendment I1 of the United States Constitution by interfering with the 

maintenance and training of the Missouri National Guard, without the approval of the 

Governor of the State of Missouri. 

COUNT IV 

44. Plaintiff re-alleges paragraphs 1 through 43, above, and incorporate them by 

reference as though fully set forth herein. 

45. Pursuant to 10 U.S.C 5 18235(b)(l), the Secretary of Defense may not 

permit any use or disposition of a facility for a reserve component of the armed forces 



that would interfere with the facilities' use for administering and training the reserve 

components of the armed forces. 

46. The Secretary's proposed realignment of the 13 1" Fighter Wing would 

result in interference with the use of the Lambert-St. Louis International Airport Air 

Guard Station for the training and administering of reserve components of the armed 

forces and is barred by 10 U.S.C. 5 18235(b)(1). 

RIPENESS FOR JUDICIAL REVIEW 

47. Pursuant to the military base closure and realignment process set forth in 

the BRAC Act, Secretary Rumsfeld has finally and completely fulfilled his reporting 

requirements with respect to the 2005 round of alignments and closures to military 

installations, and no further actions are required of the Department before the 

recommendations relating to the 13 1" Fighter Wing take effect. 

48. On August 26,2005, the Commission adopted the Secretary's 

recomrnendation relating to the 13 1 " Fighter Wing, and only the ministerial act of 

delivering its report to the President remains. Now, during the period between adopting 

the recommendation and the deadline for presenting those recommendations to the 

President, is a proper time to challenge the validity of the Secretary's actions, and those 

of the Commission, and to preliminarily and permanently enjoin the Commission from 

including the recommendation relating to the 13 1" Fighter Wing to the President in its 

report. 



RELIEF SOUGHT 

Plaintiff prays that judgment be entered in his favor and against Defendants on 

Counts I, 11,111, and IV, and - if the State prevails on even one of these Counts - that the 

Court grant the following relief: 

A. An Order declaring that any recommendations relating to the 13 1" Fighter 

Wing and/or the Air Guard Station in St. Louis's Lambert Airport included by the 

Secretary in his BRAC Report are invalid, null and void, and not properly before the 

Commission; and 

B. An Order declaring that any recommendation purporting to relate to the 

13 1" Fighter Wing and/or the Air Guard Station in St. Louis's Lambert Airport that were 

adopted by the Commission are invalid, null and void, and cannot properly be included in 

1(1 the Bill presented to the President; and 

C. A Preliminary and Permanent Injunction against the Commission and its 

members from including in its Bill, or otherwise delivering to the President, the 



recommendation relating to the 13 la Fighter Wing and/or the Air Guard Station in St. 

Louis's Larnbert Airport . 

Respectfully submitted, 

JEREMIAH W. (JAY) NIXON 
Attorney General of Missouri 

PAUL C. WILSON 
Assistant Attorney General 
Missouri Bar No. 40804 

DANIEL Y. HALL 
Assistant Attorney General 
Missouri Bar ~ h ~ 4  1663 

J & I N  M. ROODHOUSE 
Assistant Attorney General 
Missouri Bar No. 564 1 3 

REX M. BURLISON 
Assistant Attorney General 
Federal Bar No. 10869 

P.O. Box 899 
Jefferson City, Missouri 65 102 
Phone No. (573) 75 1-8851 
Fax No. (573) 75 1-7094 
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